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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2778 
EUREKA LODGE NO. 5, IMPROVED, BENEVOLENT 
PROTECTIVE ORDER OF ELKS OF THE 
·woRLD, A VOLUNTARY ASSOCIATION, 
Appellant, 
versus 
ElIREKA LODG:F~ MODERN ELKlS, WHOSE NAME IS No,v EUR,EKA LODGE OF NORFOLK, VIRGINIA, 
INCORPOR,ATED, ET: AL., Appellees. 
PETITION FOR APPEAL. 
To the Honorable ,Justices of the Supreme Court of Appeals 
of Virginia.: 
Your petitioner, }Jureka Lodg·e No. 5, Improved, Benevo-
lent, Protective Order of Elks of the 1\T orld.~ a Voluntary As-
sociation, existing and operating· under, and by virtue of a 
charter issued by the Grand Lodge Improved, Benevolent, 
Protective Order of Elks of the V-..7 odd, respectfully repre-
sents that on the 10th day of .Tune, 1940, a suit in chancery 
was instituted in the Circuit Court of the City of Norfolk 
by your petitioner, styled: Eureka Lodge No: 5, etc., t'. 
Eureka Lodge l\fodern Elks, a Corporation, et al.; whereupon 
the following proceeding·s were had.: 
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PROCEEDINGS. 
The proceedings in the Court below ,vere substantially as 
follows: 
Sometime in June, 1940, appellant filed its bill of Com-
plaint (R., pp. 1 to 8). On July 27, 1940, by leave of 
2t,II Court, the appellees *filed their joint and several an-
swer (R., p. 9) in which they admitted certain allegations 
contained in the said bill and denied certain others (R., pp. 
9, 10, 11, and 12), and by like leave of Court, on the 12th day 
of March, 1941, appellant filed its amendments to said bill 
(R.., p. 13), in which said documents it set forth all of the 
foregoing facts and prayed for an accounting of all revenues 
derived from the pl_'operty; that appellees be compelled to 
ma)rn conveyance of the said real estate, and to deliver all 
personal property, paraphernalia, etc., acquired by the lodge 
prior to November, 1939, etc., and for general relief ( R., pp. 
1 to 8 and 12 to 15). 
On October 28, 1941., appellant began taking depositions of 
its witnesses before C. L. Craig, Notary Public, in the offices 
of Roland Thorp, Esq., Royster Building., Norfolk, Virginia, 
and on February 20, 1942, before the same Notary and at 
the same place concluded taking teRtimony of its witnesses 
and rested, reserving the rig·ht to· take further evidence at a 
later date should it be so advised (R., pp. 20 to '92). On Sep-
tember 29, 1942, appellees began ;md concluded taking the 
depositions of their witnesses in the offices of Messrs. James 
G. Martin & Son, in vVestern Union Building, Norfolk, Vir-
p;inia, before J. M. Knight, Notary Public (R., pp. 102 to 
161). 
After several continuances., at the instance of appellees, 
this causP finally came on for argument hefore the Court be-
low on April 10th, 1943, during the course of which appelJant 
made a motion that the cause be referred to a Commissioner 
in Chancery and at the conclusion of argument by Coun-
3* sel for both ~parties the Court took the matter uilder ad-
visement reserving its decision for a later date. 
On May 28, 1943, the Court entered its final decree, dis-
missing said bill and amended bill and nssessing costs against 
nppellant (R., p. 16). 
It is from this decree that appellant makes tl.1is appeal. 
A transcript of the reco1·d together with the original ex-
hibits filed below, is herewith presented, from which will ap-
pca r the following· f aets : 
.E.ure1m Lodge, etc., v. ·Eureka. Lodge Modern Elks, etc. 3 
STATEMENT OF FACTS. 
The appellant i,s a voluntary Fraternal Association of, · 
'Colored people which was set apart in the City of Norfolk, 
Virginia, in the year 1899 by authority of a charter granted· 
·it by "The Grand Lodge Benevolent and Protective Order 
·of Elks of the World" (Plaintiffs' Exhibit No. 1). 
This organization, by virtue of the said charter, has con-
tinued as a lodge actively engaged in fraternal, charitable 
:and benevolent affairs, in good standing with said Grand 
Lodge from the time it was set apart up to the present., ex-
cept for a brief period during· the year 1939, when it was 
under suspension because of the rebellious acts and attitude 
of its then Exalted Ruler, Jerry 0. Gilliam, and a large seg-
ment of its membership who followed hini and who now 
-elaim to form the defendant corporation or the appellees. 
In the year 1907, Eureka Lodge N-o. 5, I. B. P. 0. E. of vY. 
was issued a certificate of incorporation by the State Corpo-
ration Commission of Virginia (Plaintiffs' Exhibit No. 
4;~ 14), but this *certificate was allowed to lapse sometime 
prior to 1913. 
In the year 1913 another certificate of incorporation was 
·granted the said lodge, as a subsidiary or "creature'' of the 
lodge, for the sole purpose of holding title to whatever real 
estate the lodge might subsequently acqu_ire (Testimony of 
Atty. vV. H. Land, R., pp. 84, 85, 86, and 87). (This also ac-
eords with the provisions of the Grand Lodge Law which 
prescribes how property shall be deeded to its suborainate 
lodges) (Plaintiffs' Exhibit C, Sec. l, Art. 16, P. 85). This 
certificate of incorporation remained in existence as granted 
until some months after the aforesaid suspension of the 
lodge, to-wit: March, 1940, at which time this said rebellious 
Reg,ment of the lodg·e, although having been duly suspended 
and admitting· that its relations as a subordinate lodge of 
said Grand Lodg·e had been severed, still assumed to be the 
said Eureka Lodge No. 5, I. B. P. 0. E. of W. and proceeded 
'to apply for and was granted, an amendment of said certifi-
cate of incorporation changing tl1e name to ''Eureka Lodge 
No. 5 Independent Elks" (Plaintiffs' Exhibit No. 12) and 
·8till assuming and pretending to be the original lodg·e of 
Elks, proceeded to claim title to all of the property, real, per-
·Bonal and mixed, owned by said Eureka Lodg·e No. 5, I. B. P. 
0. E. of W., the Voluntary and unincorpol'ated association by 
and for whom· said property had been purcliased out of funds 
,derived from dues and .assessments, e.tc .. , paid by .the .mem-
4 Supreme· Court of Appeals of Virginiai 
bers of said Eureka Lodge No. 5, I. B. P. 0. E. of W., Un-· 
incorporated ( Controverted}~ 
• 5' *As soon as the Grand Lodge I. B. P. 0 .. E. of W. 
learned of the aforesaid act of this said i:ebellious seg-
ment of the lodge, changing the name to '' Eureka Lodge No. 
5 Independent Elks", it immediately applied to the U. S. 
Court for the Eastern District of Virginia for an injunction 
to restrain said rebellious segment of the lodge from using 
the new name. This application was granted in part and 
denied in part and this said rebellious segn1ent then obtained 
another amendment changing· the name to '' Eureka Lodge· 
Modern Elks", whereupon the Grand Lodge appealed from 
such portion of the aforesaid decree of the U. S. District 
Court aforesaid as permitted it to use the words ''Elks'' and 
"Eureka" (Plaintiffs' Exhibit 5, P. 232) in its name and the 
U. S. Circuit Court of Appeals for the E,ourth Circuit dis-
posed of this appeal by enjoining appellees from using the· 
word ''Elks" but permitting them to use the word "Eureka" 
in its name (Plaintiffs' Exhibit 5, Pp. 248-252). The then 
"Eureka Lodge Modern Elks" again obtained an amendment. 
to its certificate of incorporation whereby it became "Eureka 
Lodge of Norfolk, Virginia, Incorporatedn, the appellee in 
this cause. 
As soon after its said suspension as they could arrange so 
to do, a number of members, more than the minimum required 
to constitute an Elk Lodge, to-wit: at least 14 (Plaintiffs,. 
Exhibit 4 and also Exhibit C, Section 2, A.rt. 1., Page 59) 
(Testimony of "\V. C. Fulford, Sec., R., pp. 126 to 129) who 
were financial in said Eureka Lodge No. 5, I. B. P. 0. :m. of 
W. at the time of its said suspension (Controverted), to-
gether with several other former members who had dropped 
out because of their disgust with the attitude and acts 
6* of the said *rebellious Jerry O. Gilliam, Exalted Ruler, 
and his followers, applied to the Grand Exalted Ruler, J. 
~,inley_ ·Wilson, for reinstatement of the said Eureka Lodge 
No. 5, I. B. P. 0. E. of w·. (Plaintiffs' Exhibit No. 4). Pur-
suant to this application the said lodge was duly reinstated 
and was issued a duplicate of its orig·inal charter (Plaintiffs' 
Exl1ibit No. 4) and the lodge continued, and still continues 
its fraternal, charitable and benevolent activities as it ]1as 
done for more than 40 vears. 
During· the years 1920, 1923, and 1934, rm;pectively, the 
said Eureka Lodg·e No. 5, I. B. P. 0. E. of ,v., purchased real 
estate and in eac]1 instance took title to ~arne in the name 
of its aforesaid subsidiary or creature, corporation; viz: 
Eureka Lodg·e, etc., v. Eureka Lodge l\foder11 Elks, etc. 5 
··Eureka Lodge No. 5, I. B. P. 0. E. of vV., Incorporated'' 
(Plaintiffs' Exhibits 9, 10, and 11, respectively). 
The lodge lost the property it purchased in 1920 and in 
1923, but still owns the property which was purchased in 
1934 and it is the ownership of this latter mentioned prop-
ertythat is in dispute in this suit. The property in question 
is located in the City of Norfolk, Virginia, and is briefly de-
scribed as 626-628 Church Street and 615-617 and 619 ,Vide 
Street and is reasonably worth approximately $20,000.00. 
The Corporation, ''Eureka Lodge No. 5, I. B. P. 0. E. of 
\V.,'' as such, and as distinguished from the lodge '' Eureka 
Lodge No. 5, I. B. P. 0. E. of ,v., the Voluntary Association 
which existed by virtue of the aforesaid charter from the 
grand lodge (Plaintiffs' Exhibit No. 1), prior to the 
7• aforesaid suspension of said lodge in 1939, i1tnever held 
any meeting·s ; kept no minutes or other records; col-
lected no dues or assessments, nor had any income of any 
kind (Controverted), and whoever were officers of the lodge 
from time to time, were named as officers of said subsidiary 
or "creature" corporation in its annual reports to the State 
Corporation Commission (Plaintiffs' Exhibit No. 15) . 
.A.II monies collected prior to the said suspension in 1939 
were banked in the name of, and disbursed by checks signed 
by the officers of said "Eureka Lodge No. 5, I. B. P. 0. E. of 
W. ", the Voluntary Association without the word ''Incor-
porated" being added (Appellant called upon Appellees in 
vain to produce their financial records, deposit books., check 
books, minutes, etc., of the lodge and also the corporation 
(R., p. 33). 
QUESTIONS OF LAW. 
(1) Can a Court of Equity properly dismiss a cause of it~ 
own volition without giving a reason or reasons therefor? 
(2) Was the Court justified in refusing to refer this Cause 
to a Commissioner in Chancery¥ 
(3) In the light of the facts ·and circumstances as revealed 
by petitioner's pleading-r,; and testimony, did Eureka Lodg·e 
No. 5, I. B. P. 0. E. of ,v., Incorporated, hold title to the 
property involved in its own right, or as trustee of Eurekn 
Lodge No. 5, I. B. P. 0. E. of ,v., the unincorporated, Volun-
fary Association? 
(4) What rights seceding or imspencled members of a 
fraternal, benevolent and clmritable association., exist-
8* ing by grant *of a charter from a parent body, whether 
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incorporated or unincorporated, have in property owned 
by the assochttiou as against the remaining loyal minority, 
said minority being· recognized by the said parent body. 
ASSIGNMEN'US OF ERROR AN:O .A.~GUMENT. 
: (1) Your petitioner assigns as error the action of· the 
Learned Chancellor in dismissing· its bill and amended bill, 
when no motion had been made by either party for dismissal; 
by failing to state any reason or reasons for such dismissal, 
and by failing to provide that such dismissal was without 
prejudice. 
Since no reas·on is given for the dismissal, your petitioner 
is placed in a most awkward position to its great prejudice 
and disadvantage as it can only assume some one of the pos-
sible reasons recognized in law for such action. Your peti-
tioner is therefore compelled to hazard a guess of one or 
two of the more probable reasons. It would seem both sound 
~nd fair to assume one or the other of the following: 
Either the learned Chancellor dismissed the bill and its 
amendments on some gTound that did not go to the. merits of 
the cause or he dismissed the bill and its amendments on some 
ground that did go to the merits of the cause. It is respect-
fullv submitted that if the· dismissal was based on some 
ground that did not' go to the merits of the cause, the decree 
of dismissal should have adjudged that it was rendered for 
the specific reason on which it was based, or it should have 
expressly provided that it was dismissed without prejudice 
(Vanna.tta v. J..11,ndley, 198 Ill. 40, 64 N. E. 735 A. S. R. 
9411 270; fVeigley >l!<v. Coleman, 1.44 Pa. St. 489, 2-2 Atl. 919). 
· It is further respectfully submitted that since it does not 
appear that either party moved for dismissal it is patent 
that the Learned Chancellor dismissed the cause of his own 
volition. To be sustained in such case such dismissal should 
be based upon some one or more of the if ollowing grounds : 
That the subject matter of the suit is wholly unfit for the con-
sideration of a Court of equity; that the bill is manifestly 
without any equity whatever; that the plaintiff seeks to en-
force a contract that is illegal, immoral or contrary to public 
policy; or 'that it appears that the bill is brought to .obtain 
a collusive decree. Petitioner submits that none of these 
gmunds obtain in this suit and for this reason the dismissal 
should not be sustained. Further, as a dismissal is a sum-
mary mocfo of proceeding, the ground or grounds on which it 
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·is based must be both manifest and conclusive (Michener v • 
..f:Jpringfield E 1ngine, 1etc., Co., 142 Ind. 130, 40 N. E. 679, 31 L. 
~R. A. 59). 
(2) Your petitioner further avers that the Learned Chan-
-cellor erred when he denied the motion of your petitioner, 
.made by Counsel during argument of the cause, that a de-
eree be entered referring the matter to one of its Commis-
sioner in Chancery so that an accurate accounting of all funds, 
:property, paraphernalia, etc., alleged to be wrongfully with-
held from your petitioner (appellant) by appellees; ·and the 
.amount of such funds, the kind and items of said property, 
-etc., might be properly placed before the · Court for its con-
.sideration and so t4at all issues of fact and law raised by 
-the pleadings, and supported by the testimony of the wit-
nesses, might be thoroughly explored and maturely con~ 
10• sidered by it, these *issues being., briefly, as follows: 
(a) Whether or not members of a fraternal organi-
:zation or lodge merely enjoy a passive right or interest in 
whatever property such lodge may acquire or own while 
:they remain in the organization; 
(b) Whether· or not the certificate of incorporation which 
-wa::; granted the lodge affected whatever status the members 
,enjoyed, and if so, its legal effect upon them; 
(c) Whether or not the Corporation created by said cer-
tificate, considered in the lig·ht of the facts. and circumstances 
·.set forth in the bill and amended bill, was the lodg:e itself 
·or a mere appendage to the lodge which said iotlge ~t its 
·vita.I fraternal existence from and througl1 the cnar'ter 
·granted it by the Grand Lodge or parent body; 
( d) Whether or not 1·ebellious or seceding menibeTs of 
~such lodge, even an overwhelming majority, can retain title 
to property of the lodge bought by the lodge for lodge pur-
·poses out of dues and assessments paid by members, to the 
·exclusion of the remaining· minority who remained loyal to, 
·and are recognized by the parent body; and 
( e) How any vested right in said property was ever gained 
·hr· these rebellious., seceding or expelled members.. 
· It :is admitted that ordering a reference is a matter of dis-
,ci~etion. but it would seem that in a cause of sueh vital im-
portance as the one at bar, and involving, as it does, the 
.iownership of such valuable property as well as so many 
.. · intricate points of law on wl1ich there is such a dearth 
n ~ in Virginia, eitl1er statute or case, •these facts should 
.ha:ve inclined the '-Chancellor .to :ha:v.e ordered ·a r.ef.er-
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ence, especially since an accounting in this. cause would be 
both lengthy and complex. It is respectfully submitted and. 
urged that., for the reasons stated, reference of this cause to 
a Commissioner is the just and equitable thing to do, and. 
that it is the only procedure whereby the Court may get an. 
accurate, concise and clear picture of the real truth of the 
conflicting theories of the parties as to the facts and issues, 
involved. 
(3) It is the contention of petitioner that '' Eureka Lodge-
of Norfolk, Virginia, Incorporated,'' the direct successor or 
Eureka Lodge No. 5, Improved, Benevolent, Protective Or-
der of Elks of the World, Incorporated (1913 Certificate),, 
has no beneficial interest whatever in any of the property in-
volved in this cause and which it now occupies and possesses, . 
. but simply holds title as trustee of the true beneficial owner, 
Eureka Lodge No. 5, Improved Benevolent, Protective· Or--
der of Elks of the vVorld., the Voluntary and unincorporated 
association and the plaintiff, in the Court below, in this cause .. 
The testimony of Atty. W. H. Land (R., pp .. 88-89) amply cor-
roborates this contention as does the fact and circumstances: 
of appellees' utter failure to produce one document, such as 
minutes, etc., to show that said corporation was ever active 
prior to the schism in 1939, or bank books to show it carried 
any account in any bank or any cancelled checks to show any 
payment made on the property by it. 
As to the rights of the rebellious, seceding· or suspended, 
majority of this lodge in the property owned by it, the 
12"" title and *ownership of which is in controversy in this 
cause, petitioner contends that whatever rights any 
n~.ember of an association of this kind ever Ims is only pas-
sive and exists and continues only so long as he remains a 
member. In support of this contention, petitioner respect-
fully submits the following: '' One who joins a benevolent 
and beneficial association, whether incorporafe(l or not 
(Italics are ours), does not acquire any severable proprietary 
right to any portion of its property as against the body of 
which he is a member; or any right to its use or enjoyment 
except so long· as he shall belong· to the order, for his interest 
·in the property of tlie assoc·iation is inr.idental to his member-
ship and cea.,rns upon his ceasing to bf' a mem.bfr'' (Italics 
are. ours). (Otto v.t"! Jour1i:.yme1'1, Tailors' ProfPctive, etc., 
Union;. 75 Cal. 308, 1, Pac. 163, 49 L. R. A. 400) (Lawson v. 
Hewell, 118 Cal. 613, f>O Pac. 763) ( Grm1rl Court of HT ashing-
fon, etc., v. Hodd, 74 ,vash. 314, 133 Pac. 438). 
At the time o£ the putcl1ase of the property involved in this 
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cause, Eureka Lodge No. 5, I. B. P. 0. E. W., both the incor-
porated faction ( appellees) and the unincorporated faction 
(petitioner) formed one organization known as Eureka Lodge 
No. 5, I. B. P. 0. E.W .. , which was and still is a subordinate 
lodge of the Grand Lodge I. B. P. 0. E. of ,v. The property 
was purchased by and for this Elk Lodge for the use and 
benefit of its members out of funds derived from clues and 
assessments paid by the members and from revenues earned 
in concessions owned and operated by the lodge, wbich said 
concessions were financed in the outset with monev derived 
from said dues and assessments (Testimony of W. ··H. Land, 
R., p. 89; Testimony of C. L. Steward., R..·, p. 42). 
13* "In 1939 when the relations between this lodge and 
the grand lodge were severed because of its refusal to 
pay grand lodge taxes, which said refusal was decided by an 
overwhelming majority vote over the protest of a small 
minority (Testimony of G. C. Madison, R .. , p. 67), this ma-
jority group promptly and shrewdly connived to set. itself up 
as the original Elk Lodge and proceeded to apply for an 
amendment of the certificate of incorporation granted the 
lodge in 1913, and pretended, and still pretends, that this cor-
poration had been all along and still is the original lodg·e by 
and for whom the property in question was purchased. Ap-
parently it realized, however, that in order for its claim of 
ownership of this property to be secure., it would have to 
continue as an Elk lodge, so in amending the certificate tho 
name of the corporation was changed to "Eureka Lodg·e No. 
5, Independent Elks'' and by successive amendments the cor-
poration finally became, and is now known as, Eureka Lodge 
of Norfolk, Virginia. 
The outvoted minoritv remained true uncl ]oval to the 
parent body, and was promptly recognized by the latter and 
issued a duplicate of the original charter under which tlw 
lodge had existed and functioned for more than forty ( 40) 
years and under which it now exists and functions in its 
original name: "Eureka Lodge No. 5, I. B. P. O. E. w·. ", 
fully recognized by the said parent body as the original lodg-e. 
To again thus narrate these facts in this arg·ument may be 
redundant repetition but it is petitioner's mode of emphasiz-
ing these salient facts and of introducing its final contentiom;; 
and its authorities in support thereof. Petitioner con-
149 tends that *appel1ees are legally out of the original 
lodge and have legally been out ever since its relatiorn~ 
with the Grand Lodge were severed in 1939, and that hav-
ing been legally out since that date, they had no further in-
terest in said property from tl1e time of said severance of 
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relations (Phillips v. Widows Sons Lodge, 152 Va. 526; 
Fundschaft No. 72 D. 0. H. Alleheravger, 138 Ill. App. 204). 
(Notes, 69 Am. Dec. 676; 7 A. S. R. 168; 15 L. R. A. (N. S.) 
337). 
Petitioner further contends that it continued to function as 
Eureka Lodge No. 5, I. B. P. 0. E.W. after the action at the 
meeting where a majority of the members present voted not 
to pay the g·rand lodge tax, which resulted in severance of 
its relations with said grand lodge., and that therefore the 
beneficial interest and title in and to all property owned by 
tb3 lodge remained in said Eureka Lodge No. 5, I. B. P. 0. 
E. W., your· petitioner. (Phillivs v. J.Villows Sons Lodge, 
etc., su,pra; Smith v. Pedigo, 145 Ind. 361, 33 N. E. 777; Iron 
Baptist Chitrch v. lVhitmore, 83 Iowa 138, 49 N. W. 81.; 15 
L. R. A. 81.) 
CONCLUSION. 
Petitioner respectfully submits that the foregoing assign-
ments of error are meritorious. It respectfully prays that 
an appeal may be allowed from the decree complained of and 
that same may be reversed and this cause remanded with 
direction that same be referred to a Commissioner in Chan-
cery for such inquiries, and the taking of such accounts as 
the nature of this cause may require. 
If an appeal is allowed, petitioner desires to adopt this 
petition for appeal as its opening brief. Petitioner al$o de-
sires an opportunity to present orally. further reasons why 
the Court should review the decree complained of. 
(,)Respectfully submitted, 
EUREKA LODGE NO. 5, I. B. P. 0. E. ,v. 
A VOLUNTARY ASSOCIATION, 
By: ,v. W. FOREMAN. 
I, W. Vl. Foreman., an attorney practicing in the Supreme 
Conrt of Appeals of Virginia, do certify that, in my opinion, 
there is error in the decree complained of and that the same 
should be reviewed by the Supreme Court of Appeals of Vir-
gfoia. 
I further certify that a copy of this petition was delivered 
to Mr. James G. Martin, opposing Counsel, at his office, 500 
,vestern Union Building, Norfolk, Virginia, on the 18th day 
of August, 1943, and that the original petition will be filed 
.Eureka Dodge, ··etc., v. Eurex:a Lodge Modern .Ellcs, etc. 11. 
·with Mr. Justice J. W. Eggleston at Norfolk within five (5) 
""days from said date. 
. THOMAS H.. REID, 
-400 Green Street., 
tPortsmouth, Virginia. 
·vv. H. LAND, 
703 Wood Street, 
Norfolk 10, Virginia. 
···w. W. FOREMAN, 
:932 Church Street, 
.Norfolk 10, Vi~ginia. 
Received Aug. 18, 1943. 
.Appeal allowed. Bond $300 . 
· Sept. 7, 1943. 
:Received Sept. 8., 1943. 
W. W. FORE~AN, 
Attome.Y .. 
J. W.E. 




Pleas before tb·e Circuit Court ·or the City of Nortolk, 
at the Courthouse thereof, on the 28th day of ·May, in the 
year, 1943. 
BE IT REMEMBERED., that 1ieretofore, to-wit'! In the 
\Circuit Court of the City of Norfolk, at the Rules holden for 
s·aid Court on the first Monday 1n July, 1940, came the com-
·plaimmt Eureka Lodge No. 5, Improved Benevolent Protec-
tive Order of Elks, of the World, a voluntary Association· and 
~filed its :Bill:in I Chancery .against. Eur-elm Lodge .Modern Elks, 
f'Z S'uprem~ Gourt of" Appears or Vfrgfufa, 
a corporation, et als., Defendants, in the following wo1'ds and_ 
figures, to-wit: 
Virginia: 
In the Circuit Court of the City (!){ Norifolk. 
Eureka Lodge No. 5,. Improved Benevolent Protective Order 
of Elks of the Vvorld, a Voluntary Association, Complain--
ant 
v. 
Eureka Lodge Modern Elks., a: corporation, and .Jerry o_ 
Gilliam, Walter C. Fulford, Charles H .. Newsome, James. 
Monroe, Charles Stith, Wenford P. Thorogood, William 0-
Parker, Phillip Jarvis, Lovies Gilliam, Herbert Procter,. 
Oliver Davis, John ::Matthews, ,vmiam Skinner, Benjami.Il! 
Stewar'1, Defendants .. 
IN CHANCERY .. 
'ro the· Hon .. .Allan R.. Ha:.nckel,, Judge of said Court. 
pag·e 2 } . Plaintiff, E·ureka Lodge No .. 5, Improved Benevo-
lent Prote-ctive Order of Elks of the v\T orld; a Vol-· 
untary Association engaged in social and benevolent work, 
shows to the Court the following· case, to-wit: 
1. In the· year 1897 there was organized and existed in the 
City of Norfolk, Virginia, a Voluntary Association known as 
Eureka '(Lodge) Club, from which organization developed the 
Plaintiff Association, Eureka Lodge No. 5, Improved Benevo-
ient P:rotecti'\fe order of Elks of the V{ orld, by the following 
stages: 
In the year 1899, Mid Eureka (Lodge) Club applied to, ancl 
tece1ved from the Grand Lodge Benevolent Protective Order 
o~ Elks, colore1 a c'hart~r authori~ing it to operate as Eureka 
Lodge, No. 51 J:Senevolent Protective order of Elks, colored. Sotnebtne prior to 1907, the name of the Grand Lodge Benevo-
1ent Proteotiv~ Order of Elk~ was changed to Grand Lodge 
Improved Berlevolent Protective Order ·of Elks ·of the World, 
and the natne of Eureka Lodge No . .5 Benevolent Protective 
·order ,0£ Elks, colo1·ed, the Plaintiff herein, was changed to 
Eureka Lodge ~o. 5,_ Improved Benevolent Protective Order 
of Elks of the vVorld. 
2. On August 23rd, 1907, your plaintiff, Eureka Lodge No. 
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5, Improved Benevolent Protective Order of Elks of the 
World, in order to facilitate its work as a Benevolent As-
sociation, procured a charter from the Corporation Commis-
sion of· the State of Virginia under the name of Eureka 
Lodge No. 5. However, before this last named 
page 3 ~ Corporation acquired any property, or became ac-
tive, its charter lapsed, sometime prior to 1913. 
3. On October 13th, 1913, again deeming it advisable to 
organize a corporation for the purpose of taking title· to such 
property as the unincorporated Association, the Plaintiff 
herein, might acquire, Eureka Lodge No. 5, Improved Benevo-
lent Protective Order of Elks of the vY orld, acting by and 
through Jacob Spencer, its then Exalted Ruler, Joseph H, 
1'7].1itaker., its then Financial Secretary, and Abraham Cooke, 
its then Treasurer, applied to, and received from the Cor-
poration Commission of the State of Virginia, a charter for 
a corporation under the name of Eureka Lodge No. 5, Im-
proved Benevolent Protective Order of Elks of the World. 
This corporation was then, is now, and always has been, 
~imply a creature of your Plaintiff, Eureka Lodge No. 5, Im-
proved Benevolent Protective Ord~r of Elks of tl1e \\7 orld, a 
Voluntary Association, and the sole object of its organiza~ 
tion and existence was to provide a means or instrument 
throug·h which your .Plaintiff could more easily carry on its 
fraternal and beneficial activities, and to hold leg·al title to 
such property as the unincorporated Association might ac-
quire for the sole benefit of your Plaintiff. 
4. In 1934, the Plaintiff, Eureka Lodg·e No. 5., Improved 
Benevolent Protective Order of Elks of the "'\\' orld, acting ancl 
operating as an unincorporated Association, under and by 
authority of a certain charter granted to it by the Grand 
Lodg·e, on tlune 5th, 1899, acquired ownership of certain valu-
able real estate, briefly described as No. 626-628 
page 4 ~ Church Street, and 615-617 and 61.9 Wide Street, 
Norfolk, Virginia, and as a matter of convenience 
lmd title to the same conveyed to Eureka Lodge No. 5, Im-
proved Benevolent Protective Order of Elks of the World, 
I11eorporated., the corporation hereinabove mentioned, for the 
sole purpose of holding- same for the use and benefit of the 
Plaintiff herein, the unincorporated Association. Acting by 
and through its corporation, as. hereinabove mentioned, a 
deed of trust was given to secure the payment of notes for 
the unpaid purchase price, said deed of trust and notes being-
executed by the Corporation, However, until August, 1939, 
all cm·tails and payments on said notes evidencing the bal-
ance of the purchase price were made by the Plaintiff herein, 
the unincorporated Associati?n, and by such payments a 
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sub~tantial equity had been acquired in the above mentioned 
real estate. 
5. All 9f the personal property consisting of paraphernalia 
and equipment, literature and rituals belonging· to the un-
incorporated Association, Plaintiff herein, was kept in the 
Lodge Room, located at 626-628 Church Street., and is now 
in the possession of the Defendants herein. 
6. Th~ plaintiff herein, charges that prior to the latter 
part of 1938, the Officers of the Defendant Corporation, who 
are also parties def eudant to this Bill~ never raised any 
question as to the status of the corporation as a creature 
of the unincorporated association holding title to such real 
estate as the unincorporated Association might acquire, and 
having possession of the personal property, para.-
page 5 ~ phernalia, literature and rituals of the unincorpo-
rated Association, the Plaintiff herein. 
7. In the latter part of 1938, .Jerry 0. Gilliam, who was 
then the Exalted Ruler of the unincorporated ·Association, 
and likewise President of the Corporation, Lovies Gilliam, 
Esteemed Leading· Knight of the unincorporated Association, 
Herbert Procter, Esteemed Loyal Knight of the unincorpo-
rated Association, Oliver Davis, Esteemed Lecturing Knight 
of the unincorporated As-sociation, ·waiter C. Fulford, Sec-
retary of the unincorporated Association, and likewise Sec-
retary of the Corporation, Charles H. Newsome, Treasurer 
of the unincorporated Association, and likewise Treasurer 
of the Corporation, .John Matthews, Tiler of the unincorpo-
rated Association, W"illiam Skinner, Esquire, of the unincor-
porated Association., Benjamin Steward, Inner Guard of the 
unincorporated Association, William 0. Parker, "'\Venford P. 
'rhorogood, James Monroe, Phillip Jarvis, and Charles Stith, 
Trustees of the unincorporated Association, and likewise Di-
rectors of the Corporation, being the then entire Board of 
Directors, conspired and confederated together to illegally 
and fraudulently deprive Eureka Lodge No. 5, Improved 
Bcn.evolent Protective Order of Elks of the '\V orld, a volun-
tary association, the Plaintiff herein, which was then in good 
standing with the Grand Lodge, of its property, real and 
personal, and to appropriate t11e same to their own use, ancl 
to this end the said Jerry 0. Gilliam, Lovies Gilliam, Her-
bert Proctor, Oliver Davis, Walter C. Fulford, 
page 6 ~ Charles H. Newsome, John Matthews, ,vmia~ 
Skinner, Benjamin Steward, William 0. Parker, 
\Venford P. Thorogood, .James Monroe.: Phillip Jarvis, and 
Charles Stith, all at that time Officers of the unincorporated 
Association, and for the most part Officers and Directors of 
tl1e Corporation, denied that said Corporation held the here-
:Eurelra Lodg·e,·etc., v. -Eureka Loage Moaern Elks, (fi;c. i5 
:iuabove ,mentioned real estate and personal property as Trus-
tees for the benefit of said unincorporated Association, and 
.although collecting money by way of dues, fines and assess-
ments from the members of the unincorporated Association, 
failed, neglected, and refused, over the protest of a consid-
erable number of the members of the Plaintiff Association, 
·which was then in good standing with the Grand Lodge as 
aforesaid, to pay the taxes properly payable to the Grand 
Lodge, as a result of which fraudulent refusal, the Plaintiff 
Association was suspended by the Grand Lodge in August., 
1939. · 
8. As soon as the loyal members of the unincorporated As-
-sociation ascertained that its Officers, who were for the most 
part Officers and Directors of the Corporation, which at that 
time held title to all of the real estate belonging to the 
Defendants, and had possession of all of their personal prop-
erty, had conspired to, and had fraudulently permitted its 
-suspension from the Grand Lodge, such loyal members peti-
·t.ioned the Grand Lodge for reinstatement, which was granted 
·on Or.tober 26th, 1939, by special dispensation, which special 
,dispensation was granted by the· Grand Exalted Ruler of the 
Grand Lodge, on account of the insubordinate and 
page 7 } fraudulent conduct of the then Officers of the plain-
tiff unincorporated Association. 
9. In November, 1939·, in further pursuance of the fraudu-
lent scheme to deprive the Plaintiff of its property, said 
.Eureka Lodge No. 5., Improved Benevolent Protective Order 
-0-f Elks of the ,Vorld, Incorporated, had its charteT amended 
·by the Corporation Commission, by·which amendment it be-
·came Eureka Lodge No. 5, Independent Elks. 
10. On March 8th, 1940, in further pursuance of said 
.. scheme it had its charter again amended by the Corporation 
<Commission of the State of Virginia, by which amendment 
its name was changed to Eureka Lodg·e Modern Elks. 
11.. Your plaintiff alleges, and charges that it is now, ana 
ha~ been since prior to 1913, except. for a period of about two 
·montl1s hereinabove referred to, in ~;ood standing with the 
·grand Lodge of Improved Benevolent Protective Order of 
-Elks of the World, under the charter of wliich Grand Lodge 
it was created and exists; that they are the beneficial owners 
-of the hereinabove described real estate, and such of the per-
sonal property consisting of paraphernalia, equipment., lit-
erature and rituals, as the defendants now wrongfully with-
hold from the Plaintiff, and are likewise the beneficial owners 
-of such sums as may have been acquired from the operation 
·of the real estate hereinabove mentioned. 
Wberef ore, Your plaintiff pr.ays ,that EMeka Lodge MGd-
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· · ern Elks, a corporation, and Jerry 0. Gilliam, Wal-· 
page 8 ~ ter C. Fulford, Charles H. Newsome, James Mon-:-· 
roe, Charles Stith, Wenf ord P .. Th01mgood, William 
0. Parker, Phillip Jarvis, Lovies Gilliam., Helibert Procter,. 
Oliver Davis, John Matthews, ·William Skinner and Ben-
jamin 'Steward may be made Defendants to tl1is Bill, and be 
required to answer the same, but not under oath, oath being: 
expressly waived; that proper process may issue against 
them; that they, and each of them, be compelled by this Court 
to make conveyance of the hereinabove mentioned real estate· 
to the proper Trustees of Eureka Lodge No. 5, Improved 
Benevolent Protective Order of Elks of the "\Yorld, the Plain-
tiff herein; that an accounting be had of all revenues derived 
from said property and the operation thereof, and that the 
Defendants be required to pay over to the Trustees of the· 
Plaintiff Association such sums as may be found to be due 
to the Plaintiff; that they, and each of them, be compelled 
to deliver to the Trustees of the Plaintiff Association, all 
perEonal property, paraphernalia, equipment, literature and 
rituals l;l.S may have been acquired prior to November, 1939,. 
or which may have been acquired from the proceeds of the· 
operation of said real estate; that all proper orders and de-
crees may be made,, and that your Complainant may have 
all sueh further and other general relief in the premises as 
the nature of the cas·e may require, or to equity shall seem 
meet. 
EUREKA LODGE NO. 5, IMPROVED 
BENEVOLENT 'PROTE·CTIVE ORDER 
OF· ELKS OF THE WORLD, A VOL-
UNTARY ASSOCIATION. 
By Counsel. 
Vv. W. FOREMAN 
THOS. R. REID 
W. It LAND 
.ROLAND THORP 
(C(jufisel) 
page 9 ~ And theMupo11 tit said Rules l10Iden for said 
Court on the first Monday in .July, 1940, process 
having lJeen executed on earh of the said defendants and none 
of safd defendants having Hppeared, pleaded or answered, a 
decree nisi was entered ... 
Attd afterwards, in the .Circui.t Court aforesaid., to-wit: 
At the Rules holden for said Court, on the third Monday in 
J u1y, 1.940, the said defendants still failing to appear, plead 
or answ<n·, the Bill was taken for confessed. 
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And at another day, to-wit: In the Circuit Court afore-
said, on the 27th day of July, 1940: 
This day by leave of the Court all of the defendants filed 
their joint and several answer in this cause. 
1.1he following is the answer filed by leave of the foregoing 
order: 
F,or joint and several answer to the bill of complaint in 
the above .entitled cause the defendants, Eureka Lodge Mod-
ern Elks, a corporation, and Jerry 0. Gilliam, Vi alter C. Ful-
ford, Charles H. Newsome, James Monroe, Charles Stith, 
w·enford P. T!horogood, ,vnliam 0. Parker, Phillip Jarvis, 
Lovies Gilliam, Herbert Procter, Oliver Davis~ 
page 10 ~ John Matthews, ,vmiam Skinner, and Benjamin 
Steward say as follows, to-wit: 
l. It is true that in 1897 there was organized the Eureka 
Club or Lodge, but it is not true that said Club developed 
into the plaintiff association. Plaintiff association is a very 
recently organized association, organized in 1939 or 1940, 
attempting· to use a name similar to a former organization. 
2. It is not true that plaintiff in 1907, or at any time, pro-
cured a charter from the Corporation Commission of the 
State of Virginia. 
3. It is not true that plaintiff in 1913~ or at any time, got 
a charter from the State Corporation Commission of Vir-
ginia. In fact, on October 13th, 1913, the defendant corpora-
tion was granted a charter by the 1State Corporation Com-
mission of Virginia, and ever since has c.ontinued a corpo-
ration under the laws of' Virginia, its name on October 13th, 
191.3, being Eureka Lodge Number 5 Improved Benevolent 
Protective Order of Elks of the World and its name being· 
changed by amendments of its charter through said State 
Corporation Commission of Virginia in 1939 to Eureka Lodp;e 
No. 5 Independent Elks, and in 1940 to Eureka Lodge :Mod-
ern Elks, its present name. And the defendant corporation 
is not, and never has been any creature of nor trustee for 
plaintiff, but defendant corporation has been and is a bona 
fide corporation, and has taken its property in its own name 
and the property belongs to it, with no right in plaintiff. 
4. It is not true that plaintiff in 1934, nor at 
page 11 ~ any time., acquired the real estate known as 626-
628 Church Street, or 615-617 or 619 Wide Street . 
in the City of Norfolk, Virginia, nor any part thereof, nor 
any interest therein, directly or indirectly, nor paid for any 
18 Supreme Court of Appeals of Virginia 
part thereof. In fact, the defendant corporation bought said 
property for itself in its own name, put a deed of trust 
thereon for the balance of the purchase money, and has paid 
off a larg;e part of said balance. 
5. It is not true that plaintiff owns any personal property 
in the possession of the defendants, nor located at 626-628 
Church Street. 
6. It is not true that any of the defendants ever in any 
way admitted or supposed that plaintiff bas any rights in 
any of said property, nor that the defendant corporation was 
nny. creature of or trustee for plaintiff; and in fact, plaintiff 
never made any such claim until the bringing of this present 
suit. 
7. Section Number 7 of said bill is not true, except that it 
is true that the defendants deny that the defendant corpora-
tion or any defendant holds any property for or in trust for 
plaintiff, or that plaintiff has any rigl1t in any of the prop·-
erty in question. ·. 
8. Section Number 8 of said bill is not true. The defend-
ants believe that in October or November., 1939, a few per-
sons, perhaps six, who had been formerly associated with 
defendant corporation, pretended to use tbe name which had 
formerly been used by defendant corporation, Eureka Lodge 
No. 5 Improved ·Benevolent Protective Order of Elks of the 
World. 
page 12 ~ 9. It is true that in November, 1939, the defend-
ant corporation ~uly had its name changed as 
above stated, through the Corporation Commission of the 
State of Virginia, to Emeka Lodge No. 5, Independent Elks, 
but it is not true that this in anywise was fraudulent or im-
proper. 
10. It is true that in March, 1940, the defendant corpora-
tion by like authority through said Corporation Commission 
l1ad its name changed to Eureka Lodge Modern Elks, but 
this was in nowise fraudulent nor improper. 
11. Section Number 11 of said bill is not true. 
And having fully answered the defendants p1·ay to he dis-
missed with their costs. 
E. S. PETERS 
JAS. G. MARTIN & SON, 
Counsel for all of said Defendants. 
And at another day, to-wit: In the Circuit Court afore-
said, on the 12th day of March, 1941: 
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This day the plaintiff moved the Court for leave to amend 
:its bill and the Court having read and considered said bill 
.and the answer thereto, being of opinion that said amendment 
fa necessary and proper, the plaintiff, therefore, hath leave 
to amend his said bill, but such amendment is di-
_page 13 ~ rected to be made as a separate paper, or in such 
manner as to show·in what particular said bill is 
-am~ndecl 
AMENDMENTS. 
Amendments to the bill of complaint made by leave of 
court by its decree entered herein on the .... day of Feb-
Tuary, 1941. 
The original bill is amended in the following particulars:: 
1. The word ''defendants'' in the fourth line of par.agraph 
-eight of said original bill is changed to ''plaintiffs". 
2. Paragraph ten of the original bill is stricken therefrom 
in its . entirety, and substituted therefor are the following 
.allegations, viz: 
10. As soon as the Grand Lodge became aware of this 
'fraudulent and insubordinate conduct of said corporation, 
::ind Jerry 0. Gilliam, Waltei· C. Fulford, Charles H. New-
:some, James Monroe, Charles Stith, -wenford P. Thorogood, 
vVilliam 0. Parker, Philip ,Jarvis, Lovies Gilliam, Herber! 
Proctor, Oliver Davis, John Matthews, \Yilliam Skinner., -and 
Benjam Steward it instituted in the United States District 
Court for the Eastern District of Virginia, proceedings to 
·.enjoin and restrain the defendants to this bill, and others, 
.from the us.e of the said name '' Eureka Lodge No. 5, Inde-
·pelldent Elks", or any other colorable or misleading imita-
iion of the name of the said grand lodge and the plaintiff 
herein, in connection with its operation as a corporation, as 
'\~iill appear from a certified copy of the bill of complaint 
filed in said proceedings herein filed, marked Ex-
-page 14 ~ hibit "A'' and asked to be read as a part of this 
bill. 
On March 1st, 1940, a decree was entered in said last men-
-.fioned proceedings enjoining and restraining the defendants 
herein from using said name '' Eureka Lodge No. 5, Inde-
pendent Elks'' or any other name so similar to the name of 
the plaintiff which standing alone, or in conjunction with 
,other writings or symbols, has a tendency to mislead or de-
ecive the public into believing· that the defendant organiza-
;tion is _a. s.ubordinate lodge o~, or is connec.tea with the saia 
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Grand Lodge, a copy of which decree is herewith filed,. 
marked Exhibit '' B '' and asked to be read as a pairt of this. 
bill, and immediately thereafter the said· defendants to this. 
bil1, in further pursuance of their fraudulent scheme to de-· 
prive the plaintiff herein of its property, and to conceal the· 
same from said plaintiff, endeavored to have its charter-
again amended by the Corporation Commission of the State· 
of Virginia, changing its name to Eureka Lodge Modern 
Elks. 
The prayer of said bill filed in the United States Di$trict 
Court for the Eastern District of Virginia, not having been.: 
fully granted by the said decree marked Exhibit "B" herein, 
the said Grand Lodge appealed to the United States Circuit. 
Court of ... i\.ppeals for the Fourth Circuit. and based upon the· 
mandate of said last mentioned Court, which was issued in 
response to said appeal, a decree was entered by the said 
District Court of the United States on the 14th day of Janu-
ary, 1941, fully granting the prayer of said hill,. 
page 15 }- a copy of which said last mentioned decree is here-
with filed, marked Exhibit '' C'' and asked to be· 
read as a part of this bill. 
The defendants herein applied to the Supreme Court of the· 
lTnited .States for a Writ of Certiorari in an effort to have· 
said last mentioned decree reversed which said application 
was denied, after wbfoh the defendants l1erein, in still fur-
ther pursuance of their fraudulent seheme to deprive the 
plaintiff herein of its property,, again had its charter amendecl1 
wherebv the name of the corporation was again c.hanged to 
Eureka Lodge of Norfolk, by which said last mentioned cor-
porate name the defendant herein is now known. 
This plaintiff alleges, and .here states, that said Eureka 
Lodp;~ of Norfolk, Incorporated, is one and the .same corpo-
r~tion as Eureka Lodge No. 5, Improved, Benevolent Protec-
tive Order of Elks of the "\Vorld, Incorporated, which said 
last mentioned corporation was organized in the year 1913 
for the purposes set forth in paragraph 4 of the orig·inal bill 
Jiled in this cause. 
EUREKA LODGE NO. 5, Bf PROVED 
BENEVOLENT PROTECTIVE ORDER 
OF ELKS OF THE WORLD, A VOL-
UNTARY ASSOCIATION. 
\V. lI. LAND 
THOMAS H. REID 
,v. vV. FOREMAN 
By Counsel. 
Counsel. 
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page 16 ~ Note: The Ex bi bits referred to in the foreg·o-
ing amended supplemental bill, are not copied 
herein and will be transmitted with the other exhibits and the 
record herein, to the Supreme Court of Appeals of Virginia, 
in a separate envelope. 
And now., at this day to-wit: In the Circuit Court afore-
said on the 28th day of May, 1943, the day and year first 
hereinabove written: 
This cause came on this day to be heard upon the bill, 
amended bill, answer, general replication and depositions and 
exhibits filed in the cause, and was argued by counsel. On 
consideration whereof the Court doth adjudge, order and 
decree that tl1e bill and amended bill be dismissed, and that 
the plaintiff pay the costs of this cause, and that this cause 
· be removed from t11e docket. 
The following are the depositions filed herein: 
page 17 ~ The following is the Notice of Application for 
Transcript of Record filed herein: 
To Eureka Lodg·e l\Iodern Elks, 
Jerry 0. Gilliam, et als. 
Norfolk, Virginia. 
You are hereby notified that, with a view of appealing 
from the decree entered in the above entitled cause at the 
May term, 1943., of the Court above named, to-wit: on the 
28th day of the said month, the undersigned will on the 19th 
day of July, 1943, at 10 o'clock A. l\L apply to "\V. R. Hanckel, 
Acting Clerk of the said Court, at his office in the City of 
Norfolk, f o·r a transcript of the record of so much of the 
cause above named, wherein said decree is, as will enable 
the Supreme Court of Appeals of Virginia, or a judg·e there-
of in vacation, to whom the petition for appeal from said 
decree is to be presented, properly to decide on such petition, 
and enable said Court, if the petition be granted, properly 
to decide the questions that may arise before it, Viz: 
1. The pleadings, consisting· of bill, amended bill and an-
swers thereto ; 
2. Original Charter, Eureka Lodge No. 5, I. B. P. 0. ·K of 
W. (Plaintiffs Exhibit No. 1) 
3. The depositions of nll witne$ses, and exhibits there-
with. 
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4. Certified copy of Certificate of Incorporation 
page 18 ~ of Eureka Lodge No. 5, I. B. P. 0. E. of vV. (Plain-
tiffs Exhibit No. 3) 
5. Application to J. Finley Wilson, Grand Exalted Ruler, 
for reinstatement of Eureka Lodge No. 5, I. B. P. O. E. of 
W. and Duplicate Charter, (Constituting Plaintiff's Exhibit 
No. 4) 
6. Printed Record No. 554, Eureka Lodge No. 5, Independ-
ent Elks., Jerry O. Gilliam and "Walter C. Fulford, petitioners 
v. The Grand Lodge Improved Benevolent, Protective Order 
of Elks of the World; (Plaintiffs Exhibit No. 5) 
7. Certified Copy Deed and Peed of Trust to property, 
dated December 21, 1934 and January 21, 1935, respectively. 
(Plaintiffs Exhibit No. 6 and No. 7 respectively) 
8. Certified Copy Deed, J. J. Corprew, et al to Eureka 
Lodge No. 5, I. B. P. 0. E. of W., dated December 15, 1920. 
(Plaintiffs Exhibit No. 9) 
9. Certified Copy of Deed of Trust, JiJureka Lodge No. 5, 
etc. to Trustees, Citizens Mutual Building· Association, Inc . ., 
dated July 18, 1923. (Plaintiffs Exhibit No. 10) 
10. Certified Copy of Deed, ·wm. M. Rich, et al to Eureka 
Lodge No. 5, etc. (Plaintiffs Exhibit No. 11) 
11. Certified Copy of Certificate of Incorporation of 
Eureka Lodge No. 5, dated Aug1.1st 23, 1907, (Plaintiffs Ex-
hibit No. 14) 
page 19 ~ 12. 23 Certified Copies of reports to State Cor-
poration Commission, Numbered 1 to 23, consecu-
tively, (constituting Plaintiffs Exhibit No. 15.) 
13. Certified Copy of the final decree and all court Orders. 
EUREKA LODGE NO. 5, I. B. P.O. E. OF ,v. 
By W. "\V. FOREMAN 
Norfolk, Va~., ,July 12, 1943. 
·vv. ·w. FOREMAN 
W. H.LAND 
THOS. H. REID 
Counsel 
of Counsel 
Due and legal service of an exact copy of the within Notice 
is hereby accepted this July 12th, 1943. 
E. S. PETERS (J. G. M.) 
JAS. G. MARTIN 
Counsel for all Defendants. 
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J4 .A. Bailey. 
]Jage 20 } Virg·inia, 
In the Circuit Court of the City of N orf otlt. 
Eureka Lodge No. 5, Improved Benevolent Protective Order 
of Elks of the World, Plaintiff, 
v. 
Eureka Lodge Modern Elks, a Corporatio~ et .al.., Def end-
ants. 
DEPOSITIONS. 
The depositions of witnesses taken, pursuant to the an-
11exed notice, before C. L. Craig, Notary Public, at the .of-
-fices of Roland Thorp, Esq .. , Royster Building, Norfolk, Vir-
ginia, commencing at 10;30 o'clock .... \. ~I. of the 28th day of 
October, 1941, to be read as evidence on behalf of the plaill-
tiff in the above entitled cause, pending in said court. 
Present: Roland Thorp, W. W. Foreman, W. H. Land, and 
;Thomas H. Reid, Esquires, for the plaintiff . 
.I ames G. Martin and E. S. Peters, Esquires, f o.r .the .de-
iendants. 
Phlega1· & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
])age 21 } Mr. Ma1.-tin: 1Ve move tl1e ·excluslon of tbe wit-
nesses. 
Mr. Thorp-: I s~e no objection to that.. 
Mr. Foreman: None whatever. 
(The witnesses were excluded from tl1e hearing room.) 
J. A. BAILEY, 
called as a witness by and on behalf of the plaintiff, and be-
ing first duly sworn, deposed as follows:: 
·Examined by Mr. Foreman.: 
Q. What is your age, Mr. Balley? 
A. Sixty-nine. 
Q. What is your occupation? 
A .. My occupation ain't any.thing :now since I liav.e .beell. 
:sick. I run a restaurant. 
Supreme Court of Appeals of Virginia. 
J. A. Bailey .. 
Q. Where do you reside t 
A .. ·now is thaU 
Q. Where do· you live¥ 
A. 445 Plume Street. 
Q .. Are you a member of" Eureka Lodge No .. 5 f 
A. Yes, sir. 
l' 
Q. Improved Benevolent Protective Order of Elks of' the-
World Y 
A. Yes, sir. 
Q. How long have you been a member of that lodge? 
A. Forty-some years. 
page 22 ~ Q. Do you know anything about the organiza-
tion of Eureka Lodge No. 5 IBPOEWt 
A. What do you have reference to, do I know anything_· 
abouU 
· Q. Do you know about its organization, when it was formed 
and how it was formed? 
A. Yes, sir. 
Q. Will you please state as briefly as possible how it was. 
formed? 
A. We all-
Q., What yearf 
A. Forty-some years ago .. I can't just recall the date. ·we 
got together-I am trying to think of the man's first name 
that introduced me to him-Prior, George Prior, he was the 
first one introduced me in regards to the Elks; and George 
Prior and this boy that died-Loyall-what is llis name-
Mr. Harris and Loyall and Prior was together wl1en he in• 
troduced me (speaking· aside to :M:r. Land) .. 
Mr. Martin : ,v ait a minute.. I would like it to be on the 
record. 
By lf r. Foreman! 
Q. We want you to be as brief as possible in giving· the 
facts and circumstances surrounding the organization of 
lTiurekH Lodge. 
A. "'\\1 e got the lodge up, that is all I know, and 
pag·e 23 ~ formed it and give it the name Eureka between 
us, and we put the No. 5 at that time because we 
tried to make it appear like it was larger than it was, to g·ct 
the members at that time. Now, that is all I remember., all 
that there is about it, the satne statement that I told before, 
that is alL 
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J. A. Bailey. 
Q. Who set it up as an ElkR Lodg·et ·what I mean, was 
there any Grand Lodge officer? 
A. Grand Lodge officers was selected after I came down 
here. Dr. Jackson-is that his name--a dentist up on Church 
Htreet. 
Mr. Martin: I object to telling the witness. 
By Mr. Foreman: 
Q. Howard! Mr. Howard you refer to? 
A. He was the gentleman that sold us the right of way to 
be Elks at that time. 
Q. What was his position in the Elks organization 1 
A. Mr. Howard's? 
Q. Yes: 
A. Grand Exalted Ruler-afterwards got to be Grand 
Exalted Ruler-I guess he was at :first, as far as I know. 
When I met him, I just met him as ".Mr. Howard," and it 
wasn't any word about "Elks'' anywhere when I first met 
bim. Prior was doing all the talking for him, mostly. 
Q. I am showing· you here a document dated June 5, 1899, 
which purports to he a charter from the IBPOE 
page 24 ~ of the "\Vorld, granted to a number of men in Nor-
folk, one of whom I see here is John A. Bailey, 
setting apart an organization to be known as Eureka Lodge 
No. 5; is that you? 
A. That must be. 
Q. Look at that and see. 
A. Yes, sir., that is my name. 
Q. ·what is thaU 
By Mr. Land: 
Q. What is iU 
A. That is the charter. 
Mr. Foreman: I introduce that in evidence. 
Mr. Thorp: The exhibits which will be introduced are 
withdrawn from a proceeding lately pending in the United 
States District Court for the Eastern District of Virginia. 
It is understood that after the termination of the present 
litigation the original exhibits are to be returned to the 
Clerk's Office of the United States District Court for the 
Eastern District of Virginia. 
Mr. Martin: That is agreeable to us, after this litigation 
is completed. 
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(The document referred to, having been previously marked 
''Defendants' Exhibit B,'' was introduced and marked 
"Plaintiff's Exhibit No. 1." 
Mr. Martin: We object to talking to the witness while he 
is on the stand. 
page 25 ~ By Mr. Foreman: 
Q. Mr. Bailey, did an organization exist prior 
to the setting up of this lodge? 
A. As a club, it did for awhile, yes, sir, until we got -our 
charter. 
Q. What was the name of that club? 
A. Eureka. 
Q. You saw this charter, Mr. Bailey. Were all the per-
sons who are named on this charter members of that club T 
A. Yes, sir. 
Mr. Foreman: The witness is with you, Mr. Martin . 
. Mr. Martin: No questions. 
C. L .. STE·w ARD, 
called as a witness by and on behalf of the plaintiff and be-
ing first duly sworn, deposed as follows : 
Examined by :Mr. Foreman: 
Q. vVh~t is your age, Mr. Steward? 
A. Fifty-nine. 
Q. Where do you live 1 
A. 734 East Princess Anne. 
Q. Norfolk., Virginia? 
A. Norfolk, Virginia. 
pag·e 26 ~ Q. ·what is your occupation? 
A. Clerk. 
Q. Are you a member of Eureka Lodge No. 5, Improved 
Benevolent Protective Order of Elks of the "T orld? 
A. I am. 
Q. How long have you been a member of that lodgel 
A. I joined in 1910, June. 
Mr. Thorp: A paper purporting to be a copy of the Articles 
of Incorporation of Eureka Lodge No. 5 is to be used for 
the purpose of examining the witness and, when certified, 
h; to be filed as Plaintiff's Exhibit No. 2. 
Mr. Martin: That is ag·reeable, if you have the paper cer-
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-.tifierl before it is put in evidence. I have not had an oppor-
tunity to compare the paper, of course. 
::By Mr. Foreman: 
Q. I hand you here a paper writing purporting to be a 
-certificate of incorporation of Eureka Lodge No. 5, Improved 
Benevolent and Protective Order of Elks of the World, 
granted by the State Corporation Commission of Virginia 
in the year 1913. Were you a member of the lodge at the 
:.time that was granted? 
A. Yes, sir. 
Q. Do you know for what purpose the lodge was faoor-
:porated at that time? 
A. Yes, sir. Vl e were told that the S.tate of 
page 27 ~ Virginia had passed a law which required it, and 
in keeping with the requirement we applied to tlie 
State Corporation Commission to be incorporated. 
Q. Was it explained to you why it was required? 
A. I don't know as I can cite the very words, but we were 
told that any organization or body of men owning property 
-0r purchasing or preparing to own property would have to 
l,e incorporated. 
Q. Did the lodge have occasion to purchase any property 
-during the time this charter was in existence! · 
A. Yes, sir. 
Q. ·When was this purchase made, and where w.as the pl"'Op-
erty located T 
A. We purchased a piece of pr-0perty on Chapel Street, 
also purchased the Y. M. C. A. building, on Queen Street at 
that time-East Brambleton Avenue. We previously owned 
-a place, or were purchasing a place, on Bute Street. 
Q. Have you ever occupied any official position in this 
lodge? 
A. At that time I was chairman of the Finance Committee, 
"in 1.913. 
Q. Did you have anything to do with those purehases that 
·were made? 
A. Not any more than just a common member of the lodge. 
Q. Do you remember just how that property was deeded? 
page 28 } Mr. Martin: ,v e submit that the deeds are the 
best evidence, and I object to the question and any 
.:answer thereto. 
Mr .. Foreman.: I will withdraw it. 
Supreme Court o:r Appeals af Virginfa 
C .. L .. Ste1ward~ 
By Mr. :Foreman:· 
·Q. I will ask this. How wa:s this- property pnid for? Out. 
of what funds wa:s this property paid for? 
.A.. Ont of the dues of the membership of the· lodger We~ 
also added one dollar a quarter, four dollars per year, home 
fund, that each member was ta:xed for the upkeep of" the prop-· 
ert~. Q. At that time, was there anyt~ng said with referenc~ 
to the property being held by this corporation as distin-
guished from the lodge as an unincorporated voluntary as-· 
sociation Y 
. A. No, sir. It was our understanding that the lodge was 
mcorporated duly under the law of the state and we never· 
knew any different lodge than the corporation. As I under-
stand it, the lodg·e itself was incorporated .. 
Q. Did you ever have any occasion whatever to make any 
use whatever of this charter after it was obtained? 
A. No .. 
Q. What became of that property? 
A. That property was lost, in '34, when we moved down 
to the present place, 626-628 Church Street. 
_ Q. Were .y~u connected with the lodge when 
page 29 f they made this last purchase to which you have· 
just ref erred T 
A. Yes, sir. 
Q. Did you occupy an official position in t l1e lodg·e at that 
time! 
A. I had been chairman of the finance committee up until 
the election 0£ officers at that time., which was '34. 
'Q. In that capacity, did you have anything to do with the 
putchase of this property now in controversy? 
A. No, sir, no more than a member of the lodge. 
Q. As a member of the lodge, can you state how this prop-
ertv was paid for? 
.A. Paid for from the dues collected from the members, the 
funds coming in from the buff et. 
Q. Who owned and operated this buffeU 
A. Eureka Lodge. · 
Q. Do you mean Eureka Lodge No. 5? 
A. Eureka Lodge No. 5. I was one of those that estab-
lished the buffet in its first beginning;, down in the Y. M. C. A. 
Building·. 
Q. In order to make the record fully clear, I am asking 
you: do you ref e,r to Eureka Lodge No. 5, Improved Benevo-
lent and Protective Order of Elks of the w·· orld? 
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A. Yes, sir. 
Q. That is the organization that purchased the property? 
A. Yes, sir. 
page 30 ~ Q. Out of whose fund was it paid for? 
A. Out of Eureka Lodg·e No. 5, IBPOE"W. 
Q . .And that was the same organization that operated this 
buffet? 
A. Yes, sir. 
Q. 1,Vas this property paid for in cash in full? 
A. No, sir. 
Q. How much was paid down 7 
A. To the best of my recollection, it was something around 
one or two thousand dollars. ,v e also secured a loan to 
repair other property. I am not accurate about the amount 
paid down. It was some small amount. 
Q. How was the unpaid balance of the purchase price pro-
vided for? 
A. In some instalments. I t11ink the original payment was 
$130 a month. 
. Q. By whom were those payments made 1 
A. Eureka Lodge No. 5, IBPO]nV. 
Q. ·where did they get the money with which they made 
those payments t 
.A. From the collection of dues and the receipts of the 
buffet. 
Mr. Thorp: The plaintiff introduces as Exhibit No. 3 
a certified copy of the certificate of incorporation of Eureka 
Lodg·e No. 5., Improved Benevolent and Protective 
page 31 r Order of Elks of the ,v orld, of Norfolk, Virginia, 
together with a certificate of amendment of said 
charter, changing the name to Eureka Lodge No. 5, Inde-
pendent Elks, and the plaintiff will introduce at a later date 
certified copies of two more amendments to said charter. 
(The document referred to was marked Plaintiff's Exhibit 
No. 3.) 
By Mr. Foreman : 
Q. Are you certain that the payments for the purchase of 
ibis property were made by Eureka Lodge No. 5, IRPOEV{ 1 
A. Yes, sir. 
Q. Are you certain, a~ stated by you, that those funds 
were derived from dues and assessments and receipts from 
the buffet that was operated by tl1is same lodge? 
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A. Yes, sir. 
Q. Was there any claim ever made, prior to the amend-
ment of the charter which changed the name to Eureka Lodg·e 
No. 5, Independent Elks, that the property was owned by the 
corporation as distinguished from Eureka Lodge No. 5, Im-
proved Benevolent and Protective Order of Elks of the 
lVorld, a voluntary association? 
A. No, sir. 
Q. When did you first hear about that claim being made f 
A. I never heard it . 
. pag·e 32 ~ Q. I would like for you to clarify that answer. 
Mr. Martin: vVe object to leading him. 
Mr. Foreman: I am asking him to clarify the answer. 
By Mr. Foreman: 
Q. When you say you have never heard about it, wl1at do 
vou mean? · 
.. .A. I have never heard thatithe property was owned by any-
thing other than the lodge. I never knew any difference but 
that the lodge was the incorporated body, not two different 
bodies. We never had but one election of officers. The of-
ficers that were elected by Eureka Lodge No. 5, IRPOEW 
attended to all these duties. 
Q. Did this corporation ever hold .any meetings that you 
know off 
A. No, sir. 
Q. As a member of that lodge, if such meetings were held, 
would you have known about them? 
A. Yes; sir. The only thing we ever heard of the incor-
porated part was that in ~,ebruary the state capitation tax, 
I think they called it, was due, $5, and the lodge ordered it 
paid, was all we ever heard about it. 
Q. And you are certain that was all-
Mr. Martin: ·r object to leading him. 
By :Mr. Foreman: 
Q. As a member of the finance committee, what 
page 33 ~ were your duties f 
A. Our duties were, the bills of the lodg·e were 
given to us., we kept and audited all payments. 
Q. Did you· bank the moneyY . 
A. No, sir. The banking committee did the banking. 
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Q. Do you have those books 7 
A. No. The books are retained bv those that r.etamed the 
,office I suppose. • 
Q. Who are they! 
A. Brother Gilliam and Fulford. 
Mr. Thorp: At this point we call for the production :of 
those books if you have them. 
Mr. Martin: You will have to explain to me what books 
you wish, and if we have them, we will produce them at the 
proper time. I had no notice to bring any books with me. 
Mr. Foreman: We want the books and :financial records--
the deposit book, check books, and other books pertaining to 
the handling of the :finances of the lodge, and the minute 
books of the corporation, if any, and the minute books of the 
lodge as such. . 
Mr. Martin: We will investigate and try to produce any 
books that we have. 
Mr. Thorp: I realize you cannot produce them now. 1Ve 
1et you know we are going to call for them. 
·pag·e 34 } By Mr. Foreman: 
Q. You said a 1~oment ago that your original 
-charter lapsed. Do you know wl1y it was permitted to lapse., 
:and the reason for its reincorporation 1 
. A. The lodge charter with the Grand Lodge, you mean T 
Q. No; I am referring now to the incorporated body. You 
:sa.id a few minutes ago that the original charter, :obtained in 
1907, was permitted to lapse. 
A. No, I didn't say that. 
Mr. Martin-: I did not hea1· him say tl1at. 
Mr. Thorp: I m1derstood him to say this charter that w.e 
:m·e going to have certified was permitted to lapse. 
13y Mr. Foreman~ 
Q. Is this charter obtained in 1907 still in force? 
A. i913 was the charter I was discussing. 
Q. I am asking you a.bout the 1907 charter, if it is still in 
,existence? 
A. I am not acquainted with the 1907 charter. It was the 
1913 charter. In 1907 I was not a member of the lodge. 
·Q. Do you know how there happened to come about a di-
vision between the corporation., as such, and Eureka Lodge 
No. q, IBPOEW--
Supreme Court of· Appears of Virginra 
C .. L .. Steu,ard. 
Mr .. Peters: I abject to that question. He testified he· 
knew only the one organization .. 
Mr .. Foreman: He said specifically l1e was: 
page 35 ~ speaking a bout the charter of 1913, that he did not 
know about the· one of 19'07 because he was not a. 
member of the lodge at that time. That was his statement. 
( The pending question was read .. ) 
A. Do I know how there came a division f 
Bv Mr. Foreman: 
· Q. Yes, that resulted in this severance from the Granct 
Lodge. 
A. Eureka Lodge No. 5, IBPOEW, they became discon-
nected irom the Grand Lodge because of non-payment of" 
dnes, ta:xes to the Grand Lodge .. 
Q. A.bout when did that happen f 
~4.... '38. And they were suspended. 
Q. Do you know when that snspensipn became finaU 
A. In '39, the Grand Lodge session in Baltimore .. 
Q. Now, proceed to tell the story in your own way of what 
happened in connection with this suspension .. 
A. After they were suspended, the members that were not 
in favor of withdrawing from the Grand Lodg·e made an ap-
plication to the Grand Lodge for the possession of their char-
ter. Unless you want me to enlarge on it-
.. Q. Go ahead and enlarge on it . 
.A. There had been trouble that had been stirred up in this 
lodge, caused by a Mr. Collins.~ who was State President, who 
had had a couple of state meetings which we did not attend, 
because he was rebellions to the Grand Loclg·e and 
pag·e 36 ~ he was doing all he could do to have ns withdraw 
from the Grand Lodge, which many of ns were 
tmfavorab]e to do and didn't do; then., when they taken this 
process to come out by non-payment of dues, and finally lost 
tbe charter, we tnembers, ·for our protection, that wanted to 
stay affiliated with the Grand Lodge, mmle an application for 
the same, stating the same ·to the Grand Lodge and askjng; 
that we be given possession of the clrnrter, which we never 
wanted to lose, and that was ghren. 
Q. When you say, ''"re did not attend tl1ese rebellious 
meetings, and we desired to remain loyal to the Grancl 
Lodge,' 1 to whom do yon refer? 
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A. I refer to those who are members of Eureka Lodge No. 
5, IBPOEW now and were members then, with the exception 
of a few who had dropped out for dissatisfaction and being 
disgruntled. 
Q. "\,Vbo was the Exalted Ruler of Eureka Lodge at the 
time of this rebellious movement that you referred to awhile 
ago1 
A. Brother Jerry 0. Gilliam. 
Q. Is he present? 
A. Yes, sir. 
Q. Who was president of that corporation? 
A. Brother Jerry 0. Gil1iam, by virtue of the fact that 
he was exalted ruler of the lodge. 
Q. Who was the secretary of the lodge? 
page 37 ~ A. Brother ,Y. C. Fulford. 
Q. ·who was the secretary of tl1e corporation? 
A. Brother Vv. C. Fulford., by virtue of being elected sec-
t·etary of the lodge. 
Q. Who was the treasurer of the lodge? 
A. Newsome, Charles Newsome. 
Q. Who was treasurer of the corporation f 
A. Charles Newsome, by virtue of being elected treasurer 
of the lodge-the same identical officers. 
(~. Was there any distinction between t]1e trustees of the 
lodge and the corporation? ·were they one and the same? 
A. One and the same throug·hout, only one election. 
Q. I am handing· you here a paper writing elated October 
1, 1939, addressed to the Hon. ,J. Finley ·wilson, Grand Ex-
alted Ruler of the Improved Benevolent and Protective Or-
der of Elks of the "\Vorld. Look at it and tell us wlmt that is, 
, please. 
A. Tell you what? 
Q. Tell· me what it :.-~. Take your time and study it so 
you can state what it is. Examine the name of each person 
on there, because I am going to ask you a question concern-
ing it. 
A. You want to know what is that'¥ 
Q. Yes. 
A. That is the application that we made to tho 
page 38 ~ Grand Exalted Ruler, IBPOEW, that the Eureka 
Lodge be reinstated with the Grand Lodge, with 
these signers constituting· the membership. 
Q. Did you attend any of the meeting·s of the lodge at which 
these rebellious demonstrations were had that you refer to f 
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A. That is what caused me leaving the lodge. 
Q. Did you. attend those meeting·s 0/ 
A. I 1dtended some, up until the latter part of '37, then I 
discontimwd. 
Q. Did you or any other loyal members of the Grand Lodge 
make auy protest against those rebellious movements? 
A. Yes, sir. I made myself very distasteful with them in 
doing so. 
Q. Whom do you refer to when you say "them"t 
.A. Those that wer.e leading the rebellious movement. 
Q. Who was the leader of that movement¥ 
A. Jerry Gilliam, Fulford, and others, their followers. . 
Q. I see on this document, which you say is an application 
for reinstatement, the names of sev•~ral persons. ·were they 
members, or former members, of Eureka Lodge No. 5, Im-
proved Benevolent and Protective Order of Elks of the 
'\\Torld? 
A. All of the signers of that paper were sworn to as mem-
bers or former members when that application was made to 
the Grand Lodge. 
page 39 ~ Q. Is there on it any name of any person who 
was not a member or a former member? 
A. Not to my knowledg·e. 
Q. What was the result of this application? 
A. The charter was turned over to us and we proceeded 
to elect officers. 
(The document referred to was introduced. in evidence and 
n:iarked "Plaintiff's Exhibit No. 4. ") 
By Mr. Foreman: . 
Q. I am handing you here a document dated October 28, 
1939, signed by ~I. Finley ,vilson, Hrand Exalted Ruler, and 
.James E. Kelly, Grand Secretary, having impressetl on 
it the seal of the Grand Lodge of Improved Benevolent and 
Protective Order of Elks of the w· orlcl. I want vou to ex-
amine it and tell us what that is. , ., 
A .. This is the duplicate charte'r presented to our organi-
zation, Eureka Lodge No. 5, IBPOEW. 
Q. Was that the result of this application? 
A. From that application. 
Q. Who is Exalted Ruler? 
A. George V{. Millner. 
Q. Who is secretary of your organization? 
A. G. C. Madison. 
' L 
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Q. Is he secretary todayf 
A. No, sir. 
:page 40 } Q.. Who is secretary now 7 
A. I., C. L. Steward. 
Q. What is your present member.ship! 
A. 163. · 
Q. Who was Exalted Ruler of the other faction, I will sa;y, 
:.at the time this schism came about T 
A. Jerry 0. Gilliam. 
,Q. Who was responsible for this schism f 
A. Collins, State President. 
·Q. I mean in your lodge? 
A. It came down by his rig·ht-hand supporters in my lodge 
:attempting to get my lodge to go on record as agreeing with 
him as ag'ainst the Grand Lodge. 
Q. Who were those right-hand supporters? 
A. Jerry 0. Gilliam and Walter C. Fulford. 
CJ. Were there any others? 
A. Many others. 
Q. I am ·reading to you here a list of officers of that fac-
tion who are named as defendants in this suit and I am ask-
·ing you if they are the persons to whom you refer as being 
responsible T 
Mr. Martin: We object to leading him. 
Q. Jerry 0. Gilliam, ··walter C. Fulford, Charles H. New-
:::mme ; was Jerry. 0.. Gilliam responsible Y 
.A. Yes, ·sir-.. 
~page 41 } Q. Was Walter C. Fulford? 
A. Yes, sir. 
·Q. Was Charles H. Newsome? 
A. Yes, sir. 
Q. Was James Monroe one of those responsible? 
A. Yes, sir. . 
Q. Was Charles· Stith? 
A. Yes, sir. 
·Q. Was W enford P. Thorogood? 
.A. Yes, sir. 
·Q. Was William 0. Parkert 
A. Yes, sir. 
Q. Was Phillip 'Jarvis? 
A. Yes, sir. 
·Q. Was Lovies Gilliam.? 
.A. Yes, sir.. 
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Q. Was Herbe:tt Procter f 
A .. Yes, sir .. 
Q. Was Oliver Davis y: 
A. Yes,. sir~ 
Q. Was John Matthews! 
A. Yes, sir. 
Q. Was v\Tilliam Skinner? 
A. Yes, sir. 
. Q. Was Benjamin Steward 1· 
page 42 } A. Yes, sir. 
Q. Were there anv others? 
.A. Yes, many others.. .. 
Q. Wer·e these same persons whose names I have read alsCJI 
officers and members of that corporation? 
A., Officers and members, committeemen, employees and 
cafe tenders. Oliver Davis there worked in the cafe. 
Q. I ask yau this: Were these persons whose names I 
have read also officers of that corporation?' 
A. Yes, sir. 
Q. Who owned the personal property and paraphernalia 
located on the premises 626-628 Church StreeU 
A. Eureka Lodge No. 5, IBPOEW. 
Q. Do you know when that was purchased? 
A. I could not g·ive the date. I was there when it was pur-
chased. 
Q. Out of what funds was that purchased? 
A. Out of the funds of Eureka Lodge No. 5. IBPOEW, gen-
eral treasury fund derived from taxes and dues. 
Q. Were these funds derived from the same source from 
which the funds were derived to purchase the property? 
A. They were. 
Q. Who now has possession of that property and para-
phernalia! 
A. ,Jert"y 0. Gilliam, \ 1\T. C. Fulford, and others. 
Q. Under what nai,nes does that faction now op-
page 43 ~ erate? 
A.. Eureka Lodge. 
Q. I am handing back to you Plaintiff's Exhibit No. 3 and 
calling· your attention to a doc1.1ment bere dated the first day 
of November, 1939, and asking you to state what it is. 
Mr. Martin: We submit the paper speaks for itself. 
Mr. Foreman: That caption tells wl1at it is. 
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.A". It is where they soug·ht to have our charter -changed 
to meet their new name. 
Bv Mr. Foreman: 
.. Q. In other words, that is an amendment of one of the 
former charters. Do you know by what authority this amend-
ment was made 1 
.A. I do not. I was wondering when I read that in the. 
paper, and taken the matter up with my lodge, and they had 
no right to do it, because Eureka Lodge No. 5, IBPOE·w 
was then in existence. Some said they would wait until ·it 
come up later in some other form. I have a letter at home 
now that I drafted to send to the State Corporation Commis-
sion, telling them they had no right to have our charter 
changed., and some said let it alone until later. 
Q. Was this amendment made prior to or after you bad 
been reinstated? 
A. After. 
Q. Do you know why this amendment was· 
page 44 ~ soug·ht for after your reinstatement? 
A. No, I don't know their reason, but my idea 
of it. 
Mr. Thorp: Suppose you answer it. 
Mr. Martin: We object to his ideas. 
Mr. Thorp: All right. \Ye will put them in the record, 
anyhow. 
By Mr. Foreman: 
Q. State your ideas. 
A. My idea was that they had been dropped from the 
Grand Lodge and they were seeking some color of protection 
for themselves. They could no long-er exist as Elks. 
Q. Could that move have any posRible bearing on the prop-
erty holders up there? 
Mr. Martin: The same objection. 
A. None at all. 
Bv 1\fr. Foreman: 
· Q. Is this faction still in possession of the personal and 
real estate 1 
A. Yes~ sir. 
Q. Did any of these corporations in question here have 
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any income of. any sort whatever1 .These corporations, I. 
mean, as distinguished from Eureka Lodge No. 5, Improved 
· Benevolent and Protective Order of Elks of the World 1 
A. No, sir. 
Q. Did they ever sell anv stock! 
page 45 ~ A. No, sir. ., 
Q. Then, these corporations were merely crea-
tures of the unincorpora tcd lodge Y 
Mr. Martin: We object to leading the witness. 
Mr. ]foreman: I am asking him that. 
A. As I stated, there was only one body, which was Eureka 
T.Jodge No. 5, IBPOE,V-
Q. That doesn't answer my question. 
Mr. Martin: I object to stopping him after you lead him. 
A. -we taken out the papers of incorporation which we 
were instructed was necessary to do/for the protection of the 
lodge and its holdings, and no two bodies existed. 
By Mr. Foreman: 
Q. Who told you that? 
A. Whoever the legal adviser of the lodge was at that 
time, which I don't quite remember now. 
Q. Was that advice given in open lodge1 
A. It hacl been given to the Exalted Ruler, Jacob B. 
Spencer; he brought it to the lodg·e. 
Q. · Did he proclaim it in open session of the lodge to the 
lodge! 
A. An open session of the lodge, and the lodge passed 
upon it and ordered it to be done. 
Q. What steps, if any, were taken by the Grand 
page 46 ~ Lodg·e when it was learned that intent was made 
to change the name of your lodg·e to Eureka Lodge 
No. 5, Independent Elks 7 
A. Suit was brought. 
Mr. Martin: "\Ve ask for the papers in the suit as the best 
evidence. I suppose they have printed copies of that. 
A. (Continuing) Their name was so near to ours, a suit 
was brought to prohibit them from using the name' of ''Elks'' 
or '' Eureka Lodge.'' 
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·Q. How was that suit terminated 7 
Mr. Martin: We object.to the statement of the witness. 
'The recor.d is the best evidence, with the decision and opin-
.ions. 
Mr. Foreman: I will withdraw the question. 
Mr. Thorp: Introduee the printed record in the suit that 
·waA brought, to be marked Plaintiff's Exhibit No. .5. 
By Mr. Foreman: 
Q. I hand you here .a document and ask you if y.ou can. 
identify it? . 
A. Yes, this is the transcript of rec.ord. 
( The docmn.ent referred to wa.s introduced in evidence, 
·marked Plaintiff's Exhibit No. 5.) 
Mr. Foreman: He is with you, Mr. Martin. 
JJage 47} CROSS EXAMINATION. 
.Bv Mr. Martin-: 
.. Q. I understood you to say that in the year 1937 you be-
rame dissatisfied with what you called the '' rebellious con-
·cluct" of Eureka Lodge No. 5 and you resigned 01· withdrew 
from Eureka Lodge No. 51 
A. Yes., sir. 
Q. And you remained entirely out of Eureka Lodge No. 5 
in every respect until you applied for the charter in 1939 f 
A. Yes., sir. 
Q. In 1939, you and some associates got together and had 
.a meeting and decided to apply for the charter of 1939, didn't 
~you? 
A. Yes, sir. I can explain to you about the charter. 
Q. Well, the only application you made for a charter was 
:in 1939, as you have already testified t 
A. Yes., sir. 
Q. Now, you stated that on the writte11 list dated October 
~3, 1939, an application for a charter, the people who signed 
-the application were either members or former members of 
]~ureka Lodge No. 5 T 
A. Yes., sir. 
·Q. I will take .the list and speak of some of them, at least. 
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The first one looks like "J. A. Bailey";· that is ~Tohn Bailey,. 
isn't it? 
page 48 f A. Yes, sir .. 
. Q. Did he also withdraw from Eureka Lodge in 
1937 with you! 
A. No, sir. No one withdrew with me .. 
Q. Did some withdraw before you 1 
.A. Some before and some after .. 
Q . .So, in 1939 a number of members· of Eureka Imd with-
drawn before you did, had thev not?" 
A. YesJ sir. .. 
Q. Anct a number withdrew after yon did f 
A. Yes., sir. 
Q. Anct those who withdrew before you and some wlm 
withdrew after you are on this application paper, are they 
noU 
A. Yes, sir. 
Q. Your ]?resent roll of members,. you say, is 163f 
A. Yes, sir. 
Q. Can you produce that roll, either today or some other 
<lay! 
A. Yes, sir. 
Q. Have you it with you f 
A. No, sir. 
Q. I ask you to produce it at the next I1earing. That is 
all. 
page 49 ~ GEORGE W. MILLNER, 
called as a witness by and on behalf of the plain-
tiff, and being first duly sworn., testified as follows: 
Examined b7 Mr. Foreman: 
Q. What 1s your nameY 
A.. George W. Millner. 
Q. Where do you live? 
A. 838 Avenue C. Norfolk. 
Q. What is your age? 
A. Well, I am over sixty. 
Q. vVhat is your occupation, :Mr. Millner? 
A. Labor representath"e. 
Q . .A.re you a member of Eureka Lodge No. 5, Improved 
Benevolent Protective Order of Elks of the World¥ 
A. I am. 
Q. Do you l10ld a position in that lodge? 
.A. I do. 
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Q. What position? 
A. Exalted Ruler. 
George JV. Millner. 
Q. How long have you been a member of Eureka Lodge? 
A. Since 1910. 
Q. You mean Eureka Lodge of Elks~ Since the time you 
joined this lodge in 1912, have you remained in continuous 
connection with it? 
A. I have, up until it was suspended by the Grand Lodge. 
Q. What did you do when it was suspended by 
page 50 ~ the Grand Lodge¥ 
A. \\That do you mean? 
Q. What did you do as a member of that lodge? What 
steps did you take for your protection, if I might say that, 
after the lodge was suspeuded by the Grand Lodge? 
A. We made application to the Grand Lodge to re-instate 
that lodge. 
Q. It appears here that back in 1913 the lodge applied for 
and was granted a certificate of incorporation by the State 
Corporation Commission of Virginia. Do you know any-
thing about that? 
A.~ I don't know as I do. I may say this-this is off the 
record. 
Mr. Martin: No, not anything· off the record. 
Mr. Thorp: Let us get it all down. 
Q. (Continuing) Well, on the record, then, it's all right 
with me. I didn't think it was necessary to clutter it up 
with this statement I am about to make. I have not been 
active as a member during all the years. That is, in my 
work I could not be present at all of the meetings, and there-
fore there may have been things done that I don't know any-
thing in the world about. 
Q. Did you have any knowledg.e of the existence of the 
charter of this corporation? . 
page 51 ~ A. No. 
Q. Were you ever an officer of the original or-
ganiza tion? 
A. Yes. 
Q. What office did you l10ld? 
A. Exalted Ruler. 
Q. When were you Exalted Ruler 1 
A. I can't answer that question, :H'oreman. I don't remem-
ber what the years were. 
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Q. How long were you Exalted Ruler 1 Do you have any 
idea? 
A. I think something like ten or twelve terms of six months 
each. 
Q. Were they consecutive terms 7 
A. No. 
Q. Can you approximate. about the period of years those 
terms covered? 
A. No, I cannot. I can't answer that. 
Q. Can you give any idea? "\Vell, I will ask you this: Dur-
ing those various terms in your connection with the lodge 
as Exalted Ruler and as a member, was this charter ever 
asserted? 
A. I don't have any knowledge of it. 
Q. Were you an officer of this corporation? 
A. No. 
Q. Did this corporation ever have any meetings 
page 52 ~ that you know off 
A. Not that I know of. 
Q. As Exalted Ruler of the lodge, if it had had any meet-
ings, you would have known about iU 
A. I think so. 
Q. You think so? Don't you know whether you would have 
lmown about it if they had held meetings? 
A. Well, there were never any meeting·s of that corpora-
tion held ·during the period of years that I was Exalted Ruler 
of that lodge-not under the auspices of Eureka Lodge. 
Q. Did the lodge buy any property during the time that 
you were au officer of the lodge! 
A. No. 
Q. Did it have title to any during· the time that you were 
an officer of the lodge? 
A. Yes; it had title to the property on Queen Street, or 
rather Brambleton Avenue. . 
Q. Do you know how the funds were derived that were paid 
on that property? 
A. Yes; they were derived from the membership in the 
form of dues, and so on. 
Q. What became of that property "l 
A. They lost it. 
Q. Did the lodge buy any property after that 1 
A. Yes; they boug·ht the property now situated 
page 53 r on ·Church Street. 
Q. What did they obligate to pay for that prop· 
erty? Do you knowY 
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A. I don't know .as I can say the exact amount. I was not 
:an officer at that time. 
Q. Do you know to whom that property was deeded? 
Mr. Martin: We ask for the deed as the best evidence. 
Mr. Foreman: All right. He might state that, Mr. Mar-
·tin. We have the deed, too. This is not certified, but we 
·will have it certified just as the other. 
:Mr. Thorp: Mr. Martin, with your permission, we will 
.agree that we will have that deed certified and introduced 
.as Exhibit No. 6. 
Mr. Martin: That is all right if it is certified. I have not 
]1ad a chance to read it. 
Mr. Thorp: That was before any amendment of the char-
·.ter of the corporation, as I understand it. 
Mr. Martin: I suggest that when you put it in., if agree-
ahle, you read the names of the grantor and grantee to iden-
tifv the exhibit. 
1Ir. Forem.an : I will. 
Hy Mr. Foreman: 
·Q. I hand you here a document dated December 21, 1934, 
:purporting to be a deed from the Mutual Building Associa"' 
tion of Norfolk, Virginia, a corporation duly or-
page 54} ganized and existing· under the laws of the State 
of Virginia, party of the first part, and Eureka 
Lodge No. 5, Improved Benevolent and Protective Order of 
.Elks of the Vv orld, Incorporated, party of the second part, 
.and ask you to tell us what that is. 
Mr. Martin: vVe submit the paper speaks for itself and 
is the best evidence. 
A. It "is a deed, and that is the property that is owned by 
Eureka Lodge No. 5, IBPOEV\7. 
Mr. Martin: "\Ve object to the answer because the deed is 
the best and only evidence on it. 
1\lr. Thorp: We also introduce a deed of trust from Eureka 
Lodge No. 5, Improved Benevolent and Protective Order of 
·Elks of the World, a corporation, to V{alter H. Dey. and D. 
Carpenter, Trustees of the Mutual Building Association, con-
veying the same property mentioned and described in Plain-
tiff's Exhibit No. 6 in trust to secure the sum of $13,50Q, -as 
Exhibit :No .. 7. 
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(The documents last referred to were maTked Plaintiff's·. 
Exhibits 6 and 7, respectively.} 
Mr. Martin: In reading the title of t11e deed you, perhaps· 
inadvertently, or as immaterial, as you thought, left out '' a-
corporation duly organized ancl existing under the laws,,,· 
and so forth .. 
Mr. Thorp: Yes. I think it is proper to put that in. I 
thoug·ht "a corpora.tion" would sufficiently iden-
page 55 ~ tify it for the purpose of the record .. 
By Mr. Foreman : 
Q. How was this property paid for? 
A. It was: paid for in the same manner, out of the- earnings 
of the organization and the dues and assessments of" the mem-
llership. 
Q. What other earnings did the lodge have except those· 
dues and assessments paid in by its members? 
A. They had a buffet. 
Q. Wpo .owns and operate·s that bnffet?' 
A. The lodge. 
Q. Do you mean Eureka Lodge No. 5, Independent Benevo~ 
lent and Protective Order of Elks of the "\Vorld t 
A. Yes, sir. 
Q. When did you first hear of this corporation, as such,. 
claiming title to this property, as distinguished from the title 
being in Eureka Lodg·e No. 5, Improved Benevolent and Pro-
tective Order of Elks of the World 1 
A. Since my disassociation with it. 
Q. When did your disassociation with it occur? 
A. I think in August, 1939. Let us see if I am correct on 
1:hat; that is right, August, '39. 
Q. Wbo was secretary of Eureka Lodg:e at that timef 
A. vV. C. Fulford. 
Q. To whom did you pay your dues f 
page 56 ~ A. To Fulford. 
Q. Does this receipt book show clues paid to the 
lodge as such, or were they paid to the corporation? 
A. It shows dues paid to the lodge. I neYer paid no dues 
to- no corporation. You see, here, you will find at the head 
of- that· book, "Jerry 0. Gilliam, E. R." (Exalted Rnler) 1 
and-d9wn here you will find, "·Walter C. Fulford, Secretary." 
That is all there is to it. 
Q. Did you know anything about this corporation at that 
timer 
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A. No. 
Q. Were you ever solicited for any dues or assessments., 
or whatnot, to support this .corporation? 
A. Never paid anything except the dues and assessments 
of the lodge. 
Q. I note from this dues book that your last payment was 
in August, 1939. Under the laws of your order, were your 
eonnections terminated at that time, or did they extend to a 
later period 1 · 
A. No, they terminated as of .A.ugust, 1939, with that lodge, 
because it was suspended by the Grand Lodge. 
Q. Had it been in good standing with the Grand Lodge, 
then what would have been the status t 
A. Well, I would have kept up my payments. 
Q. I mean, if you had not kept up your pay-
page 57 r ments, how long would your connection have ex-
tended? 
A. The lodge would still have been in good standing 
whether I had been a member of it or not. 
Q. I want to know wbnt your status would have been if 
you had not paid dues from August¥ 
A. I would not have had anv status at all. I would not 
lrnve been a member of it. ~ 
Q. Is that your law! 
A. I could have made application for r~-instatement. 
Q. Is a man automatieally suspended from your lodge if 
he pays dues today for this month? Is his membership 
severed right then? 
A. No. 
Q. I want to know how long you are regarded as a member 
in good standing- · 
A. Ninety days, three months, or the equal of $1.50 in-
cl e htedness. 
Q. Then., you were still a member in good standing at the 
time you applied for re-instatement in the Grand Lodge? 
Mr. Martin : I object to leading him. 
A. Yes, we were still members of Eureka Lodge. 
Bv Mr. Foreman: 
·Q. Did you sign this document (Plaintiff's Exhibit No. 4) f 
A. Yes, sir. 
page 58 ~ Q. What resulted from this application 1 
A. Another charter was granted. 
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Q. I am handing you here a paper dated October 28, 1939, 
and ask you if that is the charter to which you have ju~t 
referred? 
A. Yes, sir. 
Q. It appears here that on November 1, 1939, a few days 
after this incident, Eureka · Lodge was granted a charter 
changing· the name to Eureka Lodge No. 5, Independent Elks. 
Do you know why that was donef 
A. No. 
Q. Do you have any idea1 
Mr. Martin·: We object to his ideas. 
By Mr. Foreman: · 
Q. Do you have any idea i 
A. No. 
Q. vVhen was the first time you heard that this corpora-
tion to which I have just referred, and which is headed by 
.Jerry 0. Gilliam and his associates, was claiming title to 
the real estate, personal property, paraphernalia, and every-
thing· else that belonged to the lodge Y 
A. After the new charteF had been granted was the first 
time I heard about it. 
Q. '1Vhat action., if any, was taken by the Grand Lodge 
when it learned that tllis new charter liacl been 
page 59 ~ granted 1 
A. I understand-
Mr. Martin: I object to what he understands unless he 
knows. 
Mr. Thorp: I think that in answer to the que$tion the 
witness can state what he believes to be true. 
Mr. Martin: We object to what he belie-ves, as l1earsay, 
unless it is based on lmowledg·e. 
A. The Grand Lodge instituted suit against the lodge and 
that case was aired here in the District Court and appealed 
to the Circuit Court of Appeals in Ashland. 
Mr. Martin: We call for the record, which is already in 
evidence. 
Mr. Foreman: We just wanted to show what it did. 
Bv lVIr. Foreman: 
·Q. Did the Grand Lodg·e bring this action of its own mo-
tion, or was it brought at the instance of your lodge? 
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George W .. Millner. 
Mr. M.arti.n: We object as inunaterial and hearsay. 
Mr. Foreman: He was a member of that group .. 
_Bv Mr. Foreman: 
· Q. Can you answer that¥ 
A. I think it was brought both on the instigation of Eureka 
Lodge No. 5 and because of the interest of the Grand Lodge. 
Mr. Martin: Further objection to an opinion. 
_page 60 } By ]\fr. Foreman: 
Q. Couldn't you state positively what was done 
with reference to this.Y Yon were Exalted Ruler of the lodge 
:at that time, were you noU 
A. I said that it was brought both on the instigation of 
Bureka Lodge No. 5 and because of the interest that the 
iGrand Lodge had in tpe matter .. 
Q. I just wanted to make it clear for Mr. Martin's benefit, 
·was all. The record shows the result of that, so I need not 
bother with it now. · 
Are you still Exalted Ruler of Eureka .Lodge No. 5, 
IBPOEWJ 
A. I am. 
· 1,1r. Foreman: He is wit11 yo11. 
CROSS EXAMINATION. 
1h Mr. Martin! 
• Q. I understood you to say that you were the Exalted 
Ruler of Eureka Lodge No. 5, IBPOE1V., the plaintiff in this 
~case? 
A. Yes, formerly. 
Q. Formerly? 
A. Yes. 
Q. Aren't you Exalted Ruler now 1 
A. I am Exalted Ruler of Eureka Lodge No .. 5, IBPOEW., 
and was Exalted Ruler of the other lodge. 
-page 61 } Q. At present you are Exalted Ruler of ·the 
present plaintiff lodge? 
A. Yes. 
· Q. When were you elected Exalted Ruler of the p.resen.t 
:plaintiff lodge 1 
A.. In Octobe~, 1939 .. 
Supreme· Court of Appeals of Virgini'a-
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Q. And. you have been Exalted Ruler of it ever since 7" 
A. Yes .. 
Q. You keep a minute book of your lodge, clo you noU 
A. Yes. 
Q. vVe ask that it be produced at the next meeting; yom 
haven't it with you? 
A. No. 
Q. Who is the custodian of it °l' 
A. The recording secretary., 
:M:r. Mattin : That is all .. 
G. C. MADISON, 
called a:s a witness by and on behalf of the plaintiff, and 1Je:-
ing first duly sworn, deposed as follows : 
Examined by Mr. Foreman: 
Q. What is your name? 
A. G. C. Madison. 
Q. Your age! 
page 62 ~ .A., Fifty-four~ 
Q. Where do you livef 
.A. 1024 Reservoir. 
Q. What is your occupation? 
A. Letter carrier. 
Q . .Are you a member of Eureka Lodge No. 5, Improved 
Benevolent and Protective Order of Elks of the World f 
A. Yes. 
Q. ,Vhat position do you occupy, if any, in that lodge 1 
A. "What, now 1 . 
Q. Yes. 
A. I was secretary, but I am not now. I am not holding 
any office. 
Q. Were you secretary when the lodge was first re-in-
stated? 
.A .• Yes .. 
Q. How long were you connected with tl1e otl1er faction 
of this lodge before the Rchism came about 1· . 
A. I joined the lodge--it was on Brambleton Avenue; just 
what year that was, I don't know. Then I became delinquent, 
and I joined again about 1936 or 1937, I reckon '36. 
Q. In your first connection., how Ionµ; did vou sustain a 
membership before you became disconnected?., How long a 
period? 
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A. I guess four years, something like that. 
Q. During those four years, did you ever hear 
page 63 ~ of any corporation of that lodge as being a holder 
of any of its property 1 
A. No, I did not. 
Q. Did you attend the meetings regularly 1 
A. Yes. 
Q. Did the lodge have title to any property during· that 
time? . 
A. Yes; it had title to the property on Bram bleton Ave-
nue. 
Q. Do you know how that property was paid for1 
A. Whether it was paid for? 
Q. How it was paid for, out of what funds. 
A. Out of the funds of the lodge. 
Q. ·where were those funds derived? 
A. ·well, by membership and in assessments. 
Q. Did you operate any concessions while you were on 
Brambleton Avenue f 
A. Yes; we had the same concessions, primarily, that they 
operated when they were on Church Street. 
Q. Who owned and operated that concession 1 
A. The lodge. 
Q. Were you connected with the lodge when it purchased 
this property on Church Street f 
A. No, I was not actively connected with it when it pur-
chased the property. 
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chased? 
A. Yes, the next year after it was purchased. 
Q. Did you attend the meetings regularlyt 
.A. Yes. 
Q. Did you ever hear of this property being- owned by auy 
corporation at that time? 
A. Never heard of tbe corporation until after we had gone 
out and made a re-setup-never heard of a corporation. 
Q. When you say "made a re-setup," what do you mean 1 
A. I mean after we were re-instated. · 
Q. When did this separation come about that resulted in 
this re-instatement? 
A. I think in '38, '38 or '39, one; I am not quite clear on 
that. It was either '38 or '39. 
Q. ·State in your own way what led to this separation be-
tween the lodge and the Grand Lodg·e. 
A. Well, as far as I can say it was-probably there was 
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several things that led up to it, but the Collins affair came 
up. Collins was into the Grand Lodge and was expelled and, 
of course, he was fined, and so forth, and he refused to pay, 
and, as a result of that, be was expelled from. the Grand 
Lodg·e. ·Then, when the lodge came back from the Grand 
Lodge, sometime after that, I think, Collins called a meeting 
somewhere in the state of the subordinate lodges, and this 
lodge, our lodge, had decided to affiliate with Col-
page 65 ~ lins, and I think the.y took a vote whether or not 
· they should affiliate with Collins and that vote was 
carried. · That was one of the controversies. 
Then, I think, after that Collins got in good standing with 
the Grand Lodge, and so did our lodge get in good standing, 
at one of the Grand Lodge meeting·s. Then it came up an-
other question, and this question was about the district 
deputy. They got into a controversy with the district deputy 
and they refused to recognize the district deputy. They 
tried with the Grand Lodge to get rid of the district deputy 
and could not succeed in doing that, and, having failed to get 
rid of the district dep11ty, they decided and said, ''Well, we 
won't pay no more Grand Lodge tax,'' and they deliberately 
refused to pay any Grand Lodge tax. That came to a vote in 
subordinate lodge, whether or not to pay Grand Lodge taxes, 
and, of course, some of us were·bitterly opposed to not pay-
ing the Grand Lodge taxes, and they refused, they were not 
going· to pay tllem. 
Q. You say ''they''; to whom do you refer when you say 
"they"? · 
A. I mean the officers of the lodge that refused to pay it, 
and they suggested not to pay it, and a vote was taken and 
the motion w·as carried that they do not pay Grand Lodge 
taxes. 
Q. "Who were the officers f 
... ~. Jerry Gilliam was the Exalted Ruler and 
page 66 ~ Fulford was the secretary. 
Q. ·wbat happened after this refusal to pay the 
Grand Lodge tax? 
A. After they refused-well, they were given a certain 
time. The Grand Lodge wrote them one or two letters and 
gave them a certain limit, and all that, and in the final 
analysis they refused, and, after they finally refused, we got 
a letter we were expelled. 
Q. I am handing· you here a paper dated September 11, 
1939, which appears to be a duplicate copy of a letter ad-
dressed to Eureka . Lodge No. 5 and the officers of it, and 
members, Improved Benevolent and Protective Order of Elks 
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·of the World Attached to it is registered letter return re-
,ceipt card signed by J. 0. Gilliam. Will you identify thaU 
I am asking you whether or not that had any connection with 
the suspension that you referred to a few minutes ago 1 
A. What question do you ask met 
Q. If that had any connection with the suspension you re-
ferred to a moment ago Y 
A. Yes. This was all read to the subordinate lodge. 
Q. And that is the letter you had in mind? 
A. Yes. 
Mr. Thorp: This is the order suspending the lodge.· 
( The document referred to, previously marked in another 
,case "Plaintiff's Exhibit No. 3.," was introduced in evidence 
as Plaintiff's Exhibit No. 8 in this case.) 
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Q. You say you were opposing the rebellious 
tactics of Mr. Gilliam when this was done? 
A. I opposed every effort that was made by Collins and I 
-opposed every effort made to refuse to pay the Grand Lodge 
tax. I opposed it to the bitterest. 
Q. Having failed· that, what did you do f . 
A. I did nothing except stayed with them until they were 
turned out or expelled. I opposed it verbally and I opposed 
it by vote and I persuaded with them all I could to pay Grand 
Lodge taxes-even if they had grievances, to pay Grand 
Lodge taxes. 
Q. State whether or not any action was taken by the Grand 
Lodge or your lodge after the suspension, .and, if so, what 
that action wast 
A. Was taken by our lodge? 
Q. Yes. 
A. We proceeded immediately to re-instate the subordinate 
lodge. 
Q. Do you know· anything· about Eureka Lodge obtaining 
.a charter in 1939 ! 
A. '39? 
Q. Yes. 
A. I understand that they obtained a charter-do you mean 
after all of this controversy~ 
pag·e 68 } Q. Yes. 
A. I understand that they obtained a charter o:£ 
some description, but I don't know anything about what it 
was or the nature of it, because I was not in: it. I understand 
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that they went to Richmond and got another charter, chang--
ing the name--
Mr .. Martin : ,v e object to his understandings.. The rec-
€>rds speak for themselves as to amendments of charters. 
:Sy Mr .. Foreman: 
Q. Do you know what name they were known as. imme-. 
diately after this amendment of the charted 
A. Yes; they had that name up, Eureka Lodge of Elks--I 
can't just exactly get it straight-Eureka Lodge of Elks-· 
Independent Lodge of Elks. 
Q. Was it Eureka Independent Lodge No .. 5 of Elks-? 
A. Yes. 
Q. What proceeding was taken by the Grand Lodge wherr 
that was done Y 
A. They took steps to prevent them from using the name-
of Elks. 
Q. Did they succeed in that efforU 
A. They did. 
Q. When was the first time you heard of this corporation 
claiming title to this property? 
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ings, I think, someone reported in one of our meet-
ings, after we bad been re-instated, that it was under the-
name of a corporation. I never heard of it until then. 
Q. Were you ever an officer in the faction that was sus-
pended Y . 
A. I was chairman of the civic committee there for some-
time. 
Q. Did you ever attend any meeting of the corporation, as 
distinguished from the lodge Y 
A.. I attended the meetings of the lodge regularly, and the 
name of a corporation was never mentioned in a meeting of 
the lodge that I attended. I am confident of that. 
OROSS EXAMINATION .. 
By !fr. Martin: 
Q. I believe you said that somewhere around the year 
1937 or thereabouts, some discord arose with the Grand Lodge 
because of the district deputy 1 
A. A. discord arose in the subordinate lodge because of 
the district deputy. 
Q. Who ~ad been assig·ned to it by the Grand Loclg·e? 
A. Yes, sir. 
Q. ,vho was the district deputy f 
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A. "\V. ,v. Foreman. · 
page 70 ~ Q. And there was some discord about Collins, 
that the local lodg·e disapproved of Collins' be-
havior, he being the head of the Virginia Elks 1 
A. That is right. 
Q. And that you bitterly opposed the local lodg·e 's con-
duct! 
A. Did whaU 
Q. That you bitterly opposed the action of the majority 
of the local lodg·e. 
A. In affiliating with Collins after he was opposed to the 
Grand Lodge. 
Q. And you were always out-voted, weren't you¥ 
A. Yes, sir. 
Q. And the g-reat majority went along with Gilliam and the 
rest of the officers? 
A. Yes, sir. 
Q. When you ceased to have any connection with Eureka 
Lodge No. 5, then you got the new charter from the Grand 
Lodget 
A. After it was expelled from the Grand Lodge. 
Q. As soon as that happened, you withdrew your attach-
ment and connection from Eureka Lodge No. 5, did you not? 
A. After that happened, yes, sir. 
Q. Then, later on, you sig·ned an application for a char-
ter, to get one from the Grand Lodge, did you noU 
A. For re-instatement. 
page 71 ~ Q. Also,, there was some trouble with the Grand 
Lodge, was there not, about tho Grand Lodge's 
trying to make the Eureka Lodge pay a large amount of 
money for tickets for an entertainment? 
A. No, sir, there wasn't any trouble no more than what we 
made down here. The Grand Lodg·e simply sent a number of 
tickets here and asked us to use them. It was optional with 
us whether we used them or not. Of course, they made stock 
of it. The Grand Lodge just sent tl1e tickets here and asked 
us to dispose of this number of tickets. 
Q. And never made any assessment against yon, or wrote 
any letter regarding· them that you heard anything abouU 
A. I never heard anything about it. 
Q. You were not an officer in the local lodge at that time, 
were you? 
A. Just chairman of the Civic Committee. 
Q. At the time the Eureka Lodge was ''expelled,'' as you 
54 Supreme Court of Appeals of Virginia 
David Alston. 
call it, there were six or seven of you that left the Eureka 
Lodge, weren't there? 
A. I don't remember how manv there were. 
Q. Can't you count the names f 
A. I really can't now, Lawyer. I don't know how many 
there were. 
Q. "\Veren 't there about seven 1 
page 72 r A. I am not prepared to say. 
Q. Were there more than seven'? 
A. Possibly there was. 
· Q. Were there more than seven members of Eureka Lodg·e 
in good financial standing that left Eureka Lodge because of 
some trouble with the Grand Lodge f 
A. More than seven? 
Q. Were there more than seven·? 
A. I am quite sure it was. 
Q. vV ell, how many-
A. I am not prepared to say at all as to how many, but 
I am quite sure it was more than seven. 
Q. The Eureka Lodge membership at that time was some 
three or four hundred, was it not Y 
A. I guess so. 
Mr. Martin: That is all. 
. DAVID ALSTON., 
called as a witness by and on behalf of the plaintiff, and be-
ing first duly sworn, deposed as follows: 
Examined by Mr. Foreman: 
Q. ··what is your ag·ef 
A. Fifty years last February. 
Q. What is your occupation! 
A. Time-keeper, Norfolk & ·western Coal Pier, 
page 73 ~ 1534 West 45th Street. 
· Q. Are you a member of Eureka Lodge No. 5, 
Improved Independent Benevolent and Protective Order of 
Elks of the "\Vorld f 
A. Iam. 
Q. How long have you been a member of that lodge t 
A. Ever since it was reinstated by the Grand Lodge. I 
was one of the peti ti one rs. · 
Q. Were you connected with it before its reinstatement f 
A. Yes, I was. 
Q. For how longY 
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A. I joined in ,July, 1924. I did not steadilykeep my mem-
"hership with them, because I was suspended for a certain 
period of time, but most of that time I was a member of 
Eureka Lodge. 
·Q. For what were you suspended¥ 
A. Non-payment of dues. 
.. Q. No charges against you! 
A. No. 
Q. Were you connected with the lodge at the time it had 
trouble with the Grand Lodge? 
A. What time do you mean, Brother? 
Q. I don't mean at the exact time it was suspended; I 
mean when it began to have trouble with the Grand Lodge. 
A. I was. 
Q. Do you know about when that began! 
pag·e 74 } A. Oh, along in '36, '37, or '38, I guess., some-
where in one of those years. · 
Q. State briefly in your own words about that controversy, 
how it started, what it led up to, and what its final culmina-
tion was. Be\ as brief as you can about it. · 
A. Well, to tell you the truth, my disagreement with the 
lodge when I left, Mr. Foreman, was the connection that we 
had with Collins, at the time that Collins was having that 
trouble with the Grand Lodge through the State Association, 
.and our affiliation with Collins and his group after Collins 
liad been suspended or expelled from the Grand Lodge, and 
-on the night that we voted to go along with Col1ins and his 
group I terminated my connection with Eureka Lodge-
haven't attended a meeting since. 
Q. During your connection with the lodge., did you ever 
hear of its being an incorporated body under the Virginia 
laws? 
A. No. I know no other about the incorporation of that 
lodge than what I have read in the newspapers, that is, since 
my disconnection with it, since this litigation has been on. 
That is all I know about the incorporation. 
Q. During the time you were affiliated with it, did the cor-
}JOration ever hold any meetings? · 
A. Not as I know of. 
Q. Did the lodge have title to any property during the 
time you were connected with it? 
JJage 75 ~ A. Yes. vV e were on Brambleton Avenue dur-
ing the time I was connected with it. At one time 
we were pay~g $4 for building fund tax., and we were trying 
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to buy the property at 426 or 420 or 422 Brambleton A venue,. 
the old Y. M. C. A. Building·. 
Q. How was the money derived to purchase tbat property r 
A. The property on Brambleton Avenuef 
Q. Yes. 
A. From the membership of the lodg·e .. 
Q. What became of that propertyt 
A. Well, eventually we lost that property on Brt:tmhleton: 
.A.venue. 
Q. Did the lodge buy additional property after that? 
A. Yes; we bought up on Church Street. 
Q. Were you connected with it when that property was: 
bought? 
A. I was. 
Q. Was that property bought on recommeD<fation of the· 
lodge by a majority vote! 
A. It was. 
Q. Were you present when that was done r· 
A. Yes, I was. 
Q. At that time, was any mention made of the corporation: 
to hold title to this property? 
A. No, not in any meetings that I attended. 
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corporation having title to this propertyf 
A. Af"ter the split of the lodge and this litigation started 
-I didn't hear it; I read it in the newspaper, the press. 
Q·. How was this last property purclrnsed and paid for! 
Out of what funds? 
A. It was being taken care of when I was a member of the 
lodge out of membership dues and the concessionaires that 
was being operated there. 
Q. Who owned and operated those concessionaires? 
A. Eureka Lodge No. 5 .. 
Q. Do you mean Eureka Lodge No. 5, Benevolent and Pro-
tective Order of Elks of the ·world, as disting·nislied from 
this corpota tion 1 · 
A. Yes .. 
Q. ,vho was the ]wad of the Eureka Lodge immediately 
prior-
Mr. l\fattin: I object to leading llim .. 
Bv Mr. Foreman: 
· 9. ,vh5> was Exalted Ruler of Eureka Lodge immediately 
pr101' to its suspension f 
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A. Jerry Gilliam. tT erry Gilliam was elected Exalted 
Ruler just before we left on Queen Street and was continu-
ously Exalted Ruler as long as I held any conne·ction with 
Eureka Lodge. 
Q. Do you know wl10 was the president of this corpora-
tion? 
page 77 r .A. I don't know nothing about the corporation. 
I don't. know anything of any corporation. 
Q·. Do you know when application was made for reinstate-
menU 
A. Of the Eureka Lodge¥ 
Q. Yes. 
A. I can't tell you the exact elate. I signed the petition., 
but I don't know the elate of it. 
Q. I hand you a doe.ument and ask you if you signed that 
(Plaintiff's Exhibit No. 4)? 
A. Yes; this is my signature here. 
Q. ·what date is that 1 . 
A. It is dated on October 3, 1939. That is my signature. 
Q. It appears here that, some few clays after your re-
instatement, the other faction of this lodge applied for and 
was gTanted by the State Corporation Commission of Vir-
ginia a certificate of incorporation as Eureka Lodge No. 5, 
Independent Elks. 
Mr. Martin: I object to the form of the question because 
the papers show for themselves as to the amendment of the 
charters. · 
By Mr. Foreman: . 
Q. Do you know anything about that! 
A. What was that? 
Q. About this amendment of this charter. 
page 78 }- A. No, I have no knowledge of it. 
Q. Do you ever hear anything· about iU 
A. Only what I have read in the press, that is all I know. 
Q. Do you know if any actioi1 was taken by the Grand 
Lodge after this was done t . 
A. No, not directly. The only action I know of is wlmt I 
have read in the press. 
Q. Can you state what you read in the press? 
:Mr. Martin: "\Ve object to what he read in the press. Tl1e 
record is the best evidence. 
The Witness: I did not attend the Grand Lodge session. 
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By Mr. Foreman: 
'Q. Do you know of any action taken by the Grand Lodg·e 
that was not at a session of the Grand Lodge, against that 
group? 
A. Whatf I being· present? 
Q. No; I don't know whether you were present or not. Do 
you lmow of any action being taken f 
A11r. Martin: I object to some hearsay from what he read 
or heard. 
Bv Mr. Foreman: 
"Q. Are you an officer in this lodge 1 
A. I am not. 
Q. Are you still a member? 
page 79 ~ A. Yes, I am. I was installed an officer of this 
lodge when it was first reinstated-Esteemed 
Leading Knight. I am not an officer now. 
Q. You have been replaced since then t 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. I understoqd you to say that, a number of years ago, 
you became a member of Eureka Lodge No. 51 
A. July, 1924. . 
Q. And then you ceased to be a member, for non-payment 
of dues., for a number of years 1 
A. Yes, just for a few years at different intervals. 
Q. And then you joined again T 
A. Yes; if you will notice the record, I think it will show 
around 1931 or 1932. 
Q. And then you remained a member until the matter of 
following with Collins' ideas came up? 
A. That is right. 
Q. And when Eureka Lodge No. 5 decided Collins was 
rig·ht, and they approved what he did, you resigned from the 
lodgef 
A. Iu December, 1938. 
Q. So, in December, l 938, you resigned from Eureka Lodge, 
did YOU not? 
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Q. And in October, 1939, you signed an appli-
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,-cation to the Grand Lodge, which has been put in evidence, 
,did you not? 
A. Yes, sir. 
Mr. Martin: That is all. 
( Thereupon, the further taking of depositions in this cause 
was continued without elate., subject to agreement of counsel 
.as to the time and place to resume the same.) 
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Royster Building, Norfolk, Virginia, 
February 20, 1942. 
The taking of depositions in this cause was resumed, pur-
.suant to agreement, before C. L. Craig, Notary Public, at 
11 o'clock A. M. on the above date. · 
Present: Roland Thorp, W. W. Foreman, vV. H. Land, 
:and Thomas H. Reid, Esquires, for tl1e plaintiff. 
James G. Martin and E. S. Peters., Esquires, for the de-
fendants. 
Mr. Thorp: .At the last hearing certain deeds which bad 
not been certified were offered in evidence with the under-
standing that certified copies would be furnished. 
On pages 8 and 9, a certain deed dated December 15, 192Q, 
between J. J. Corprew and others to Eureka Lodge No. 5, 
Improved, Benevolent Protective Order of Elks of the ,,r orld, 
was introduced, and I now file a certified copy thereof, 
·marked Plaintiff's Exhibit No. 9. 
Likewise, on the same pages were mentioned a deed of 
trust dated July 18, 1923, between Eureka Lodge No. 5, In-
corporated, and Trustees of Citizens Mutual Building Asso-
ciation, Incorporated., which I1as now been certified 
·page 82 } and is offered as Plaintiff's Exbibit No. 10. 
And on the same pages, a deed dated the 18th 
clay of July, 1923, between William M. Rich and others and 
Eureka Lodge No. 5, Incorporated, was mentioned, and a 
certified copy is now introduced as Plaintiff's Exhibit No. 
·11. 
On page ~2, copies of two additional amendments to the 
«3harter of .Eureka Lodge No. 5, Improved, Benevolent and 
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folk, Virginia, changing the corporate name., were mentioned. 
Both of these certificates, the one dated the 7th day of March,. 
1940, and the other dated the 10th day of December, 1940, 
have been certified and are offered in evidence as Plaintiff's. 
Exhibits 12 and 13, respectively. 
On page 15 is inen:tion~d a cei'tain charter, or certifica'.te: 
of incorporation, of Eureka Lotlg·e· No·r 5, dated August .23, 
1907, and a certified copy is now offered as Plaintiff's Ex-
hibit No; 14. 
On pag·e 34 a'.re mentioned two c·ertain deeds., one dated the 
21st day of D.ecember, 1934, between the Mutual Building As-
sociation of Norfolk, Virginia, ai1d Eureka Lodge No. 5 Im-
proved Benevolent Protective Order of Elks of the World, 
Inc. ; a certified copy of this deed is now filed as· Plaintiff's 
Exhibit No. 6; and the other deeq, dated the 21st day of' 
Januiry, ~935, between Eureka: .. Lodge ~o. 5 Iinprovecl 
Benevolent Prote·ctive Order of Elks of the World,. 
page 83 ~ Inc., and the Trustees of Mutual Building Asso-
cfation of Norfolk, Virg~nia, which has now been 
cert~fied, is off ete·d in evidence as Plaintiff ;s Exhibit No. 7 .. 
The plainti_ff introduces ~3 certified copies· of the reports.-
made to the State Corporation Commission:, pursuant to Sec-
tioi1 39 of Chapter 5 of an ac.t of the General Assembly of 
Virginia which became a law on the 21st of :May, 1903, and 
pursuant to Section 328 of the Code of Vfrg-info. The 23 re-
ports are numbered respect~vely fr9in 1 to 23,. the fii;st being 
gate4 October 11, 1915, and the 23rd being dated December 
12, 1940, purporting· to be all of the reports made to the 
Strite Corporatjon. Commission by the last named cdrpora.., 
tion before and after the various amendments betweei1 the 
4ates stated .. T!hese are offered as one exhibit, Plaintiff's 
Exhibit No. 15. 
. . . iY. iI. LAND, 
called as a witness by and on be"tialf of the plafotiff; and be-
ing first duly sworn, deposed as follows: 
Examined by Mr. Thorp : 
Q. State your name, residence, . ancl occupation .. 
~. \V. H. Land, 523 Cmtjbetla1id S_~reet., attorney. 
Q. How long have you been practic111g· as ail attorney-at.., 
lawt 
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A. Norfolk. 
Q. During the entire time? 
A. Yes, sir. 
Q. Arc you now a member in good standing of Eureka 
Lodge No. 5., Improved Benevolent and Protective Order of 
Elks of the World¥ 
A. I am. 
Q. I hand you a pamphlet labeled ''Constitution and By-
laws of the Grand and Subordinate Lodges, Improved, 
Benevolent and Protective Order of Elks of the "\Vorlcl, pub-
lished by the Grand Lodge in 1939, and ask you if that is the 
constitution under which the Grand Lodge and the Suborcli-
nate Lodge conduct their affairs? 
:Mr. Martin: I have not examined that except slightly, 
but I object to it as immaterial and not identified. 
A. It is. 
Q. VV ere you a member in good standing ( and from here 
on when I refer to Eureka Lodge No. 5 I am referring· to 
Eureka Lodge No. 5, Improved, Benevolent and Protective 
Order of Elks of the ··world) of Eureka Lodge No. 5 during 
the year 1913? 
A. Yes, sir, I was. 
Q. Do you recall the issuing- of a charter to a 
page 85 ~ corporation of the same name as your lodge? 
A. I do. 
Q. Do you recall the circumstances surrounding the pro-
curement of that charter, the discussions with reference to 
the charter before its procurement, by ,:vhat authority it was 
procured, and in general why it was procured? And I will 
ask you to give a history, if you do remember those facts, of 
the procurement of the clrnrter. 
Mr. Martin: I object as immaterial and hearsay, and an 
, opinion and irrelevant, and may it be understood that I ob-
ject on the same ,gTounds to each question and answer, with-
out repeating it, to this witness f 
Mr. Thorp: It is so agreed . 
.A.. Yes; I remember at the time t.be discussion arose in the 
Subordinate Lodge and also the Grnnd Lodp;e in reg·arch1 to 
the procuring by the subordinate lodges of charters. In this 
particular case it seemed there was considerable agitation 
amongst the various lodges then in operation by the Grand 
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Lodge, that the!e was some controversy between the white 
lodge and the colored lodge in some places, and a discussion 
arose as to the best provisions for the subordinate lodges to 
protect what property they had acquired or the property 
they anticipated acquiring. It was decided that, in order for 
the subordinate lodges to properly protect the title to the 
property which they may a()quire, that, as a crea-
page 86 ~ ture from the ·subordinate lodge, a corporation 
would be organized, and that was the reason why 
the corporation was established-in order to protect the title 
to the property that the various lodges may acquire. 
Q. Do you recall what attorney procured that charter in 
19131 
A. I think, James Harrison., known as ''Piggy'' Harrison. 
Q. You, as an attorney, then, did not apply for the cbar-
tert 
A. No. I had my former connections with them, but at 
that particular time they got "Piggy." They desired to 
split up the work amongst the attorneys in the organization. 
I had applied for one previous to that. 
Q. From the time of the granting of this charter, it ap-
pears from the returns made on the minute books that the 
officers of Eureka Lodge No. 5 and of the corporation were 
in all instances the same. Can you tell us why they were the 
same1 
A. "'Yell, the corporation being a creature of the subordi-
nate lodge, the officers were named who were members of 
the subordinate lodge to appear as the applicants for tlw 
charter. 
Q. "'Vhen was the first time that it was brought to your 
attention that any claim was made by anyone that the corpo-
ration was independent and not a creature of 
page 87 ~ Eureka Lodge No.· 5? 
A. Not until there became a question betweeil 
the Exalted Ruler of the subordinate lodge, Eureka Lodge 
No. 5, IBPOE"'\r, and the Grand Exalted Ruler, as to the con-
duct by the officials of the subordinate loclg·e and their con-
nection with the Grand Lodge. That was the first time and 
the only time that a question ever arose of that description. 
Q. When was tbaU 
A. That was in the latter part of 1938 and the early part 
of-all during 1939. 
Q. Then, from 1913 on until the latter part of 1938, do 
I understand you to say that no claim was made that the 
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•corporation was not dependent., and a creature, as you ex-
_press it, of Eureka Lodge No .. 5 f 
A. There never was. 
Q. Do you know whether the corporation .acted at any 
time independently of Eureka Lodge No. 5 f 
A. No, sir. 
Q. Did you ever hear of its acting independently, or claim-
ing the right to act independently, until the latter part of 
193.81 
A. Never during my whole connection with the organiza-
tion. 
Q. Now, certain deeds have been introduced showing the 
acquisition of certain property, the deeds having 
page 88} been made to the corporation. ·wm you state who 
really acquired that property 1 
Mr. Martin: The same objection, and further, the best 
:evidence rule-the deeds speak for themselves. 
A. The lodge acquired the property. 
By Mr. Thorp~ 
Q. When you say "the lodg·e," you refer, do you-
A. To Eureka Lodge No. 5, Improved, Benevolent Protec-
tive Order of Elks of the World. 
Q. vVhy, then, were the deeds made to the corporation} 
A. \Yell, it was a misunderstanding· between the laws of 
the Grand Lodge and the subordinate lodge. The whole in-
tention was that the property would be purchased for the 
benefit of the individual subordinate lodg·e. 
I 
:Mr. Martin: .Additional objection, that if you want to 
correct a deed for mistake, you cannot do it in this kind of 
method or at this date. 
The Witness: No, I didn't say correct a deed; I said it 
was a misunderstanding between the laws of the Grand Lodge 
and the subordinate lodge as to their acquiring the property, 
is why that was made. 
By Mr. Thorp-: 
Q. How was that property paid for? 
A. By the members of the organization. 
Q. To what organization do you refer, the in ... 
J)age 89 ~ corporated or the unincorporated one? 
.A. The unincorporated organization. 
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Q. Which: is a non-stock corporation. "\Vas there ever any 
assessment made by the corporation on its members t 
A. Never. 
Q. Were there ever assessments made by Eureka Lodge· 
No. 5, the unincorporated association, on its members¥ 
A. Only for dues and death benefits. 
Q. And did the funds so acquired-
A. And I may add, · dues, assessments, benefits, and for 
possibly, the payment of paraphernalia and property ac-
quired by the subordinate lodge. 
Q. And was that the fund which was used to pay for the 
property described in these deeds which are in evidence? 
A. Yes, sir-the only way it was paid for. 
Q. Up to what time was it paid for in that manner! 
A .. From the time we first purchased it until we had paid 
the last dollar. 
Q. I don't believe that the last dollar has yet been paid. 
A. I say, until it was paid or will be paid-or was paid-
I don't know whether it was paid or not. 
Q. Now, if payments are being based on that debt., by 
whom a:re they being made? Is your uninco11Jorated lodge 
making any payments on that debt, if it still exists 1 
.A. Yes. 
page 90 ~ Q. To whom are those payments made f 
A. Made to the parties who bold the mortgage 
on the property, if they are made. I don't know whether they 
were made or not-
Mr. Martin: We certainly object to the witness' testify-
ing when be says he doesn't know. 
The Witness: He asked me the question whether they 
were made; I don't know whether they are made now or not,. 
since I have been out with the re-instated lodge. 
Q. Are you at this time connected with Eureka Lodge No. 
5, the unincorporated association? 
A. Wbat? The re-instated lodge! 
Q. The re-instated lodge. 
A. I am a member of it. 
Q. Since the re-instatement, has your lodge paid anytl1ing 
on these debts? 
A. No, sir. 
Q. fnd you don't know whether anybody else has ·paid 
anytlnng or not 1 
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.A .. I do not. That is what I intended to say in my answer 
to your other question. 
Q. Now, up to what time did Eureka Lodg·e No. 5 make 
the payments due on this real estate! That is what I am 
trying· to get at. 
page 91 ~ A. ·wen, they were paying on the property at 
the time this trouble arose, and when the loyal 
members asked for a re-instatement, after we had had trouble 
in our local lodge-when the loyal members asked for re-
instatement, because they would not acquiesce with what was 
going on in the lodge against the Grand Lodge and we would 
not take sides with the rebellious members of the organiza-
tion, then, wl1en we walked out, whieh was in 1939~ I think, 
if I am not mistaken, of course, they were paying then, up 
to that time. Now, what went on after we went out and were 
reinstated, I don't know. 
Q. How did it come about that the Grand Lodge charter 
which you all had held since away hack in the last century 
was revoked t Tell us fully how that happened to be re-
voked, why it waR revoked. 
A. The Grand Lodge charter to our organization was re-
voked because of the conduct on the part of the Exalted 
Ruler and his follo,veri-;~I mig·ht say rebellious conduct-not 
conforming with the Grand Lodge rules, and refusing abso-
lutely to pay its dues to the Grand Lodge, and going against 
the appointments of the Grand Exalted Ruler, and on that 
account the charter was revoked and they were suspended 
from the Grand Lodge. 
Q. At the time that the Grand Lodge revoked the charter, 
were all of the officers of the subordinate lodge the same as 
the officers of the corporation f 
page 92 ~ A. All of the officc1·s of the subordinate lodge'? 
Q. Of your lodge, Eureka Lodg·e No. 5. 
A. Yes., sir. 
Q. Each officer, then, held an office in the lodge and an 
offi.ce in the corporation; is that right? 
A Exactlv so. 
Q. And, ~]1en tl1e lodge was suspended, they claimed to 
own the property-the corporation? 
A. They claimed to own the property. 
(There was filed with the testimony of this witness a copy 
of the constitution and by-laws of the Grand and subordinate 
lodges, identified by. him·, as Plaintiff's Exhibit No. 16.) 
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CROSS EXAMINATION. 
Mr. Martin: \Vithout waiving- objections: 
Q. You said something about tho officers of No. 5 being 
the same as the officers of the co1·poration when in 1939 the 
Grand Lodge revoked the charter from the Grand Lodge. 
You don't claim that-
.A~ I didn't say they revoked the charter from the Grand 
Lodge; I said they revoked the charter of the subordinate 
lodge. 
Q. Revoked the charter from the Grand Lodge f 
A. The Grand Lodge revoked the subordinate charter. 
Q. v,.r ell, none of the officers of the present 
page 93 ~ plaintiff, the voluntary association, were officers 
in the corporation, were they! 
A. Not that I know of. 
]\fr. Thorp: You are speaking of at that time? 
Mr. Martin: At that time. 
The Witness: At that time. 
By Mr. Martin: 
Q. You said that in 1939 when, you said, some persons 
were rebellious, that "we went out," or words to that effect. 
Who went out? 
A. The plaintiffs. 
Q. Who were they by name 1 
.A. I can't tell. 
Q. Did you .go out 'f 
.A. Yes., sir. 
Q. Who else besides you? 
A. I don't know. 
Q. Can't you name one? 
A. I can name several; I can't name so many. I can't re-
member all the names. 
Q. Name all you can. 
A. George W. Millner went out, and Steward went out-
oh, several of them; I don't remember the individual names. 
Q. That is three. 
pag·e 94 ~ A. I don't remember. I could possibly take a 
little time and write them down, but I don't re-
member. 
Q. Well, take all the time now you want. 
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A. Well, all those people you see on that application for 
:re-instatement. 
Q. Then, you say that all the people on the application 
-which I hand you, put in evidence at a previous hearing, 
-<lated October 3, 1939, went out Y 
A. They either went out at that time or went out previously 
-between the time that we had the trouble and the time this 
.. application was made. 
Q. That is, you say they either went out with you or previ-
ous to youY 
A. Or subsequent to my going out, possibly some of them 
may have went out. 
Q. And did they go out because of this ''rebellious,., 
trouble that you call it¥ · 
A. Every one of them went out because they would. not 
stay with the rebellious group. They wanted to b~ Elks, and 
,didn't want to be anything else. They didn't want to be re-
bellious against the' Grand Lodge. 
Q. Were there any more people besides those signing ~his 
.application of October 3, 1939', that you claim went out? 
A. There may have been, Mr. Martin; I don't know. 
Q. "\Vere there any more people that you claim 
JJage 95 ~ came into your new org·anization in October, 1939, 
when the Grand Lodge granted a cl1arter, besides 
those named on this application T 
A. Yes, .sir; several who had been disgruntled on ·account 
of the eonduct of the Exalted Ruler towards the members, 
bad failed to pay their dues .and s.tayed out of the lodg·e and 
would not come in, and as soon as "'--e got the re-instatement 
:several of those men came back in the lodge with us. 
Q. Can you name some of them! 
A. No, sir, I cannot. 
Q. Can you name any of them¥ 
A. No, sir. 
Q. I understood you to say that from the time you went 
out in 1939 no payment of any money on the mortgage had 
·been made by you or those associated. with you, as far as you 
lmew? 
A. From the time we went out? 
Q Yes. 
A. We have made no payment. The re-instated lodge has 
made no payment on the indebtedness of the building. 
Q. So, as far as you are concerned, or what you call the 
"'1·e-instat~d'' lodge (the plaintiff in this case.) is concerned., 
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there was nothing to · stop the mortg·age from being fore~ 
elosed·? . 
A. Well, we would have looked out for this, we would have; 
taken care of it bad we been put in a position to do it. 
Q. You nevet paid a cent on iU 
page 96 ~ A. We couldn't pay anything on it, because we· 
bad no access to the assets; we could not get into. 
the building to get any information on what was going on, 
because the parties I have referred to as the rebellious part. 
of the organization were in possession, and we had to go out, 
and we had no place to go. 
Q. Did you make any request of the holders of the mort-· 
gage to permit you to make payments¥ 
A. No, sir, we did not. I will explain the reason: The· 
reason that we did not, this matter stayed in litigation for 
a considerable length of time. It went to tl1e local disfrict 
court, from there to the District Court of Appeals, and to 
the Supreme Court, and, of course, naturally we did not make 
any inquiry as to the indebtedness, because the litigation had 
not been entirely understood, because it was going from one 
court to another·, and we did not know wl1ich way the deci-
sion was going to be rendered .. 
Q. V\f as your voluntary association, the plaintiff in this 
present case, ever a party to any of that litigation 1 
A. No ; we were-of course, we w~re a party to it-of 
course, we were a party to it from the beginning- to the encl 
We were members of the organization, and we merely came 
out because of the disloyalty of this faction. "\Ve have al-
ways been loyal to the Grand Lodge and, naturally, we have 
been interested parties to the litigation. 
page 97 ~ Q. I am not sure you understood me. I asked 
you whether this present plaintiff in this present 
suit, which is marked on the process "l~ureka Lodge No. 5:r 
Improved, Benevolent Protective Order of Elks of the World, 
a Voluntary Association,'' was a party to any of that litiga-
tion? 
A. Of course they were, 
Q. And we can see that by looking at tl1e record! 
A. By the record. The record will show that. 
Q. And who represented them in it? 
A. Who represented them? 
Q. "\Vho was their lawyerl 
A. The lawyers that appeared for us were Perry "\Y. 
Howard, the Grand Lodge legal adviser; W. H. Houston, the 
Commissioner of Education; Thomas H. Reid; I think an-
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other's name was J. C. Robinson, a lawyer from Richmond; 
W. "'\V. Foreman, and ·w. H. Laud; they were the lawyers. 
Q. Diel your voluntary association ever make any claim to 
any of the property mentioned in this bill in the present case 
to anyone until this present suit was brought? 
A. We have made no claim. ,v e were in litigation from 
that time up to the present moment, and we l)rought the suit 
as to the property as soon as our position was decided and 
we were put back in our original status as Elks; th~n we 
brought suit as Elks, because we owned the building· as Elks. 
That is the onlv time we ever took anv action in 
page 98 ~ the matter-wlien we thought the litigation had 
got to a point where w~ felt we could properly 
substantiate our claim as Elks and as owners of the build-
ing. 
Q. So you brougl1t this present suit after the decision of 
the Circuit Court of Appeals at Ashevillef 
A. We appeared l1efore the Circuit Court of Appeals at 
Asheville. vVe brought it between the suit that was insti-
tuted here in this court and pre-vious to the appeal from that 
to the Circuit Court of Appeals! 
Q. So you did not wait until the litigation was over be-
fore you brought the present suit? 
A. We brought the suit when the case was on appeal, be-
cause this court here had practically granted us the proper 
injunction which we asked for. That is why we brought the 
suit. 
Mr. Thorp: I object to this line of questioning. The rec-
ord speaks for itself, and the record is in evidence as to the 
institution of this suit and the institution of the other suit 
and the termination of the other suit, and that is the best 
evidence. 
By Mr. Martin: 
Q. I want to make it clear that you made no claim on any-
one for the property until this suit was brought. 
A. vVe have always held our po8ition under the best advice 
as to what we thought would be the proper time to 
page 99 ~ bring. the suit. vY e did not want to bring the suit 
until the litigation had at least given us some hope 
for a. decision in our favor, a,id when the injunction was 
granted in our favor, then w~ felt we had the proper rig·ht 
then to go ahead and fil~ snit for our protection. That is 
when the suit was brought. 
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Mr. Martin: I object to the answer as not responsive to 
the question. 
The ,Yitness: ,ven, it may not suit you, Mr. Martin, but 
that is the best way I can answer it. 
By Mr. Martin: 
Q. You mean, then, you brought the suit as soon as the 
decision of J udg·e "ray in the District Court of Norfolk was 
rendered? 
A. Not as soon, but between that time and when the ap-
peal was taken to the Circuit Court of Appeals. 
Mr. Thorp: The same objection, that the record speaks 
for itself as to the time that both suits wer~ brought. 
Mr. Martin: I submit this is fair cross examination, and 
when you look at the records you will see the reason. 
The Witness: And, if you don't mind, Mr. Martin, I can 
give you the reason. 
Mr. Martin: I only want legal evidence. 
The Witness: vVell, that is legal evidence. 
page _100 ~ Mr. Thorp : Go_ ahead and give the reason, 
then. 
Mr. Martin: I object to the evidence unless it be legal 
evidence. 
The Witness: "\Ye had always, even up to the time J uclge 
Waddell rendered his decision, looked forward to a recon-
ciliation. That was our foundation of the whole business; 
we wanted a reconciliation of the whole matter, and this 
thing had been going on two years, looking forward to the 
oliYe branch being held out by the rebellious side, hoping 
and whshing and praying that we would get together and 
be back in our same fraternity that we had been for the last 
thirty-five years or more. That is the reason we were not 
in such u. hurry to bring a suit. 
By Ur. !fartin: 
"'Q. ,vithout waiving objections, you are talking about Judge 
'\Vaddell-
.A.. I mean Judge Way. Excuse me; you know what I 
·meant. ·wm you make that correc.tion ! 
Q. Let it stand like it is. 
A. You objected against it. 
Q. I want the record to show what happened. 
A. Don't you want the record to show what is right? 
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"Mr. Thorp: I think you have got it right now .. 
Mr.. Martin: It is stipulated between counsel that the 
present suit was brought on the 10th day of 
:page 101} June, 1940, we not having the court papers pres-
ent in the office with us today, but having a copy 
-0f the process. 
That is all. 
The defendants tender a great many books here and will 
-take them back to their hall and have them subject to the ex-
::nmination of opposing counsel at any reasonable time; and 
bopo they will be examined promptly. 
Mr. Thorp : And the plaintiff tenders two books which 
will be available for examination in the office of Roland 
Thorp at any reasonable time. 
(Thereupon, the plaintiff rested, reserving, however, the 
right to take further evidence at a later date, :Should it be 
so advised..) 
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In the Circuit Court of the City of Norfolk. 
Eureka Lodge No. 5, P. B. O. E., etc., 
v. 
Eureka Lodg:e Modem Elks, a Corporation. 
IN CHANCERY.. 
Depositions of witnesses taken before J.M. Knight, a No-
tary Public for the State of Virginia at Large, by agreement 
-0f counsel as to time and place, at the Law Offices of Messrs . 
.. James G. Martin & Son, Western Union Building, Norfolk, 
Virginia, September 29, 1942, at 2 :00 o'clock P. M., to be 
read as evidence on behalf of the defendant in the above 
·entitled cause, pending in the Circuit Court of the City of 
Norfolk, Virginia. 
Present: Messrs. Roland T. Thorp, vV. W. Foreman, · 
·Thomas H. Reid, and W. H. Land for the complainant. 
Messrs. James G. Martin and E. S. Peters for the defend-
11nt . 
. ,T. M. Knight, 
Shorthand Reporter, 
Norfolk-Newport ~ ews, Va. 
... ·, 1.: 
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. a witness on behalf of the defendant,_ being first: 
duly sworn, testified as follows-: 
Examj;ned by ;Mr. Martin : 
Q. Please state your name, profession, and length of prac-· 
tice. 
A. Er S. Peters, attorney at law, practicing since 1921. 
Q. You practice in the City of Norfolk, Virginia, do you: 
noO 
A. ): e~., sir. . 
Q. How long have you been associated with the defendant 
in this case? · 
A. Since 1933_ 
Q. How long have you been legal advisor of the defend-
ant¥ · 
A. Since 1934 .. 
Q. Since the. time you became associated with the defend·-
ant, state whether or not it has been a
1 
corporation chartered 
in the State of Virginia? 
A. It has been a corporation. 
Q. Chartered where? 
A. Chartered under the law~ of the State of Yirginia. 
Q. Has or bas not the defendant ever since that time op-
erated solely as a corporation? 
A. Always~ . 
page 104 ~ Q. Has it kept its charter alive in due course t 
A. Yes, sirr 
Q. There have been several amendments of the charter 
made. Was there anything fraudulent or improper about 
that? 
A. No, sir. 
Q. The purpose of that was to change the name, was it 
noU 
A. Yes, to conform with the orders of the Federal Court. 
At that time we were in litigation with the Grand Lodge of 
Elks. 
Q. And the Grand Lodge, as shown l)y the record, was 
trying to keep you from using certain parts of YOlJr namel 
A. '\Vas trying to keep ti.s from using the word ''Eureka,',. 
and the word ''Elk'" of the name~ 
Q. And finally it was adjudicated that you should not use 
the word ''Elk,'' was it not 1 
A. Yes. 
Q. And thereafter your last amendment eliminated the 
word ''Elk'' entirely from your name 1 
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A. Yes, sir. 
Q. What is the defendant's present name? 
.A. The defendant's present name is ''Eureka Lodge of 
Norfolk, Virginia.'' 
Q. And that was the last charter amendment as shown by 
the charter? 
page 105 ~ A. Yes, sir. 
Q. Was this corporation that we are proceed-
ing with anything other than it purported to bet 
A. No, sir. 
Q. The same charter of 1'913 under the laws of Virginia 
has continued ·with amendments which are shown? 
A. Continuously since 1913. 
Q. When you became associated with the defendant in 
1933, did it h~ve any property Y 
A. In 1933 it had title to property in Brambleton Avenue 
which was formerly the Y. :M. C. A. Building. 
Q. Was that property lost to the defendant, or ·notY 
A. The property was foreclosed under an existing trust 
and sold. 
Q. ·what property then did the defendant corp9ration ac-
quire¥ 
A. It acquired property at 626-628 Church Street. 
Q. Do you recollect from whom it acquired that! 
A. It was bought from the Mutual Building & Loan Asso-
ciation. 
Q. And it was acquired in the corporate name as shown by 
tl1e deed, was it not 1 
A. Yes, sir. 
Q. Has that been paid for, or not? 
A. It has. 
pag·e 106 ~ Q. Did the corporation pay for it, or noU 
A. It did. 
Q. State whether the balance has been paid off since the 
litigation in the Federal Court began? 
A. We have here a release deed. I will ref er to that to b(\ 
correct. This release deed was executed and delivered on the 
18th day of January, 1941. 
:M:r. Martin : I show it to opposing counsel and note that 
it is recorded January 22, 1941, in Release Deed Book 70, 
page 34, Clerk's Office of the Corporation Court of the City 
of Norfolk. 
Mr. Thorp : That is all right. 
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Mr. Martin: I will not leave it in evidence because we 
want to keep it, but it is available if desired. 
By .Mr. Martin: 
Q. That property then is now clear? 
A. Yes, sir. 
Q. Recently has the corporation bought further real es-
tate¥ 
A. Yes, sir, two pieces. 
Q. ,vhen did it buy those pieces, and where are they sit-
uated 1 
A. I have the deeds here. Just a minute. Building desig-
nated as 632 Church Street adjoining the original property 
on the south was purchased September 5, 1941, 
page 107 ~ from Louise H. Jones and Charles G. Hunter. 
Q. ·what was the purchase price of that, do you 
know? 
A. The purchase price of that was $5,000.00. 
Q. Has it partly paid that, or how does· it stand 1 
A. The balance due on that property now is $2,500.00. 
Q. That. is secured by a deed of trusU 
A. It is. 
Q. Did the defendant corporation pay the partial pay-
me~1ts, all except the balance due Y 
A. Paid them all, yes, sir. {J . .And still owes the balance due as described by the deed 
of trust? 
A. Yes, and title is in the corporate name, the corpora-
tion's name. 
Mr. Martin: I show this deed, dated the 5th of Septem-
ber, 1941, from Louise H. ,Jones and T. Ralph ,Jones, her 
husband, and Charles G. Hunter and Alice G. Hunter, his 
wife, parties of the first part, ancl Eureka Lodg·e of Nor-
folk, Virginia, a corporation, chartered under the laws of 
the State of Virginia (I am reading from the deed), party 
of the second part, and we note it is .recorded September 
11, 1941, Deed Book 370-A, page 635, in the Clerk's Office 
of the Corporation Court of the City of Norfolk, Virginia, 
and it is available, but we don't want to leave it in evidence 
because it is the original paper. 
page 108 ~ 1\fr. Thorp: All right. 
The " 7itness : I would like to make a correction. 
I said adjoining on the south. That property adjoins on the 
north. 
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:Bv Mr. Martin: 
· Q. Did the def euclant corporation buy any other pieces of 
_property recently 7 . 
A. It purchased property designated as 620, 622, and 624 
Church Street on the first day of October, 1941, from Mar-
..garet C. :Milan, Annie Cashin; and Firolia Cashin Baker .. 
Q .. May I see that deed, please? 
A. Yes, sir. 
Mr. Martin: I also exl1ibit this deed and will withdraw 
it. I~ is dated the 1st of October, 1941, betweel)_ Margaret C. 
Milan, and others, parties of the first part, and Eureka Lodge 
of Norfolk, Virginia, a corporation, organized, created and 
,existing under the laws of the Commonwealth of Virginia. 
The Witness : The consideration for that property was 
:$5,250.00, of which amount $2,000.00 has been paid. 
By Mr. Martin: 
Q. And the balance is due from the corporation'! 
A. Yes, sir, secured by a deed of trust. 
Mr. Martin: I also note this deed is ·recorded in the 
Clerk's Office next aforesaid on October 9, 1941, 
page 109 ~ Deed Book 371-B, page 432. 
Mr. Thorp-: Repeat that. I didn't get that, 
-the book reference. 
Mr. Martin: Deed Book 371-B, page ~2.. 
'By Mr. Martin: 
Q. Did the corporation, the defendant corporation, pay a11 
:the monies that have been paid for these properties? 
A. All of il 
Q. Did the plaintiff pay any of it at all f 
A. No, sir .. 
Q. In 1939, I believe some trouble arose between what is 
1ealled the Grand Lodge and the defendant corporation Y 
A. Yes, sir. 
Q. What was tl1e main difficulty between the Grand Lodge 
:and the defendant corporation? 
A. The defendant Lodge for a great many years had been 
connected with the Grand Lodge, since 1897, and during that 
period the defendant here had been active in the Grand Lodge., 
-attending its conventions, sending delegates, carrying bands 
to lend color, and all that kind of thing, and they got along 
·a1icely until some.time prior to 1933 when the Lodge went down 
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and lost its iµembership down to 67 .. At that time the owners. 
of the building"' which they occupied were pressing them for 
the balance due on the building.. They appealed to the Grand·. 
Lodg·e for assistance a11d was advised by the· 
page 110 ~ Grand Lodge Exalted Ruler that they had . no 
funds for any such purposes and the· best tlung· 
to do would be to take the remaining :financial members. and. 
take them into the Greater Norfolk Lodge, another lodge ex-
isting in the City of Norfolk. The men who were left didn't 
agree to that and decided that we were going out and see if 
we could rehabilitate the Lodge, and accordingly this prop-
erty in Church Street was purehased right after that and we· 
put on a membership campaign and in a short while we had 
built the membership up to something like 400 members. Af--
ter this was done the Grand Lodge immediately s'Ougllt to, 
take control of it and they tried it through a deputy. The 
Exalted Ruler appoints deputies to preside over the various 
lodges, and he was sent in at the time and his duties were to 
take control after we had built ~t up. We complained to the 
Exalted Ruler and asked that he be moved and somebody else-
be put in bis place, the deputy's. That controversy went on. 
quite a long while and :finally the Exalted Ruler was per-
suaded to come to Norfolk in company with the Grand Legal 
Advisor for the purpose of adjusting· this matter; however,. 
they didn't agTee to c.ome until we agTeed to pay them $100.00 
each and their expenses. We agreed to do that and they came, 
but instead of the. Grand Exalted Ruler coming into the con-
ference with us he went some place and went to sleep and sent 
the Grand Legal ~tl.dvisor down. The Grand Legal Advisor 
told us that he sympathized with the situation 
page 111 ~ and that the deputy would be moved. "\Ve paid 
the $200.00 and tendered them an elaborate ban-
quet, about seven courses, and we thought the thing was 
straightened out. He went back to Washington and imme-
diately reappointed the same deputy_ 
Q. '\,7bo was the deputy! 
A. '"l. W. Foreman. After this was done we prevailed 
upon him further and were told in writing that he had no in-
tention of making· any change. Rig·ht after this the Grand 
Exalted Ruler decided to have a birthdav ball in his own 
honor and they decided that all of the lodges would Jiave to 
buy a certain number of tickets at $1.00 eacl1 and send. half 
the money to the 'Grand Lodge. They mailed us about 5,000 
0£ those tickets. Those tickets were returned, and a short 
while after that we received a letter from the Grand Legal 
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Advisor ordering us to convene the Lodge at once and send 
them a check for an amount which would equal half of those 
tickets, $2,500.00. vVell, we refused to do that and we were 
cited to show cause why we should not be suspended from the 
Grand Lodge. We prepared a lengthy document showing tl1e 
difficulty we bad had all along, and in answer to that writ, you 
rnig];it call it, the matter was left in abeyance· pending meeting 
of the Grand Lodge which was held in Baltimore. We went 
to Baltimore and were told that the matter would be heard 
by a Trial Committee, and we were told it would meet in a 
certain place at a cert_ain time. ,v e went to this place where 
this Committee was to sit at the appointed time 
page 112 ~ and when we arrived we found that they had al-
ready met and the matter had been determined, 
of course, adverse to our interests. After that we came bacJ; 
to Norfolk and had a. meeting and decided that we would pay 
110 more dues to the Grand Lodge until these grievances had 
been adjusted, and from that time we didn't pay any more. 
Q. And broke off entirely with them f 
A. Finally, when the Grand Lodge met the next year in 
New York, we were suspended. 
Q . .And you have been $eparate entirely, have you, ever 
since? 
.A.. Yes, ever since. 
Q. Were the meetings of the Local Lodge open and every-
body heard to say what they wanted to say? 
.A. The meetings were open, and when any matter of im-
portance was to be discussed, such as a change of the name of 
the corporation or fixing the policy towards the Grand Lodg·e, 
written notices were sent to t.he members, the financial mem-
bers, having voting power in the Lodge, and all meetings 
were largely attended. 
Q. Is this the minute book 1 
A. Yes, sir. 
Q . .And it is open for the court to inspect whenever it 
pleases? 
A . .At any time. 
page 113 } Mr. Martin: ,v e offer it m evidence to be 
used, if desired. 
By Mr. Martin: 
Q. When the Local defendant Lodge refused to have any-
thing further to do with the Grand Lodge, was there any split 
in the Local Lodge? 
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A. No, sir. 
Q. Was the action practically unanimous, or 11ot? 
A. Practically unanimous. I think on one or two occa-
sions we had two people to vote against the proposition. 
Q. How many members, roughly, were there in your Local 
defendant Lodge at the time it broke away their connection 
with the Grand Lodg·e? 
A. Between 450 and 500 :financials, I would say. 
Q. In :financial good standing? 
.A.. Yes, sir. 
Q . .Approximately how many are there today, roughly 
speaking! 
.A.. 500. 
Q. Of the members of your Local Lodge in good standing 
financially in 1939, when you ceased your connection with the 
Grand Lodge, do you know how many are associated now 
with the plaintiff in this caseY 
A. I would say about seven or eig·ht. The Secretary has 
examined that document that you have, and I 
page 114 ~ think he can testify to that. 
Q. He can give the exac.t names and number f 
A. Yes, sir. 
Q. But it is around seven or eight Y 
A. Yes, sir. 
Q. When those seven or eight left your defendant lodge, 
did they leave in a body or make any claim to a split, any-
thing· of that sort? 
A. No,, sir. They left one at the time. 
CROSS EXAMINATION. 
By Mr. Thorp: 
Q. I understood you to say that the present defendant 
from 1897 until 1939 was affiliated with the Grand Lodge of 
the Elks. Did I understand you correctly? 
A. Yes. 
Q. vVben was the present defendant corporation incorpo-
rai ed 1 
A. In 1913. 
Q. Then the secession of the present defendant from the 
Grand Lodg·e could not have antedated 1913? 
A. Probably what I should have said is that it is the same 
organization, originally voluntary, from 1897 until 1'907 when 
it was first incorporated. In 1913 this same organization 
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was incorporated again and it has·continued from 
:pag·e 115 } that time as a corporation until the present date. 
Q. Now, then, in 1913 there was an unincor-
J>Ora ted association, was there not, prior to the issue of the 
-charter to the present organization that you represent Y 
A. Yes. 
Q. And the unincorporated association, by proper resolu-
tion, I presume, directed the formation of this corporation! 
A. I presume so. 
·. Q. Are you familiar with the directions which. were given 
~t that time f 
A No. I was not a member at that time. 
Q. You haven't examined the records to find out what au-
thority was to be given to the corporation which w.as .di-
rected to be formed, have you T 
A. None other than the charter itself. 
Q. None other than the charter itself f 
A. That is right. 
Q. But the corporation was formed in accordance with the 
·directions given by the unincorporated association that ex-
isted at that time? 
A. I presume so. I was not a member at that time. 
Q. And, of. course, the minute books will speak for them-
:selves? 
A. Yes, if they are available. This book won't show .. 
Q. That book does not go back that far J 
·page 116 } A. No. This began in 1934. 
Q. You spoke of the trial meeting or Trial 
Board that was set for a certain time and place., and. that 
when you attended you found that that Board had already 
.acted. What was before that Trial Board? Were they asked 
"to pass upon the question of tickets, or something else T 
A. There was a question between the Grand Exalted Ruler 
and this defendant organization as to whether it should be 
suspended from the Grand Lodge. 
Q. ],or what reason? 
A. Non-payment of dues, for refusing to pay for those 
tickets, and refusing to accept the deputy. 
Q. Then you were incorrect when you said it was only 
:after this Board acted that the officers of this corporation 
refused to· pay the dues f They had refused prior to that 
time, had they not? 
A. Yes, of course. That is what I thought I said. 
Q. When did th~y refus.e fo pay the dues to the .Grand 
Loclge!J 
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A .. I th.ink I can.· tell you by ref erring to this book. It was: 
just aboiit· O~tober 30, 1939, or somewhere thereabout. 1 
have here·a·long document written to the Grand Exalted Ruler 
reviewing the whole matter in which it states very plainly to, 
him that the organization didn't intend to pay any more 
dues. 
Q. And that was in October, 1939! 
page 117 ~ A. Yes. 
Q. ·when was tl1is Trial Board convened f 
A. That was in August of the year the Grand Lodge met 
in Baltimore. What year it was, I don't remember offhand .. 
Q. Was it prior to your refusal to pay any more dues, or· 
not? 
A. That I don't remember. 
Q. Then you don't know whether the meeting was to de-
termine simply the question of those tickets or whether the-
matter of dues was brought up before that meeting! 
A. I know one thing, that at that time we were not pay-
ing any dues and we went there prepared to pay them. We-
were not paying dues when we went up there. 
Q. What was ·the membership of the organization at about 
that time, roughly Y 
A. I would say between 450 and 500. The cards are here 
and the Secretary can tell you that. · 
Q. Didn't this deputy inspect the books and ascertain that 
prior to that time the Grand Lodge had received payment 
for only about 100 or 150 men when, as a matter of fact., you 
had four or five hundred I 
A. I don't know what he found on his inspection .. 
Q. You don't know whether that is true, or not Y 
A. No, I don't. 
Q. ·who would be in position to tell me year 
page 118 ~ by year how many were paid for to the Grand 
Lodge? 
A. The Secretary, I suppose, the Financial Secretary. 
Q. Now, was not the report of the deputy to the Grand 
Lodge submitted to you in your capacity as Leg·al Advisor! 
A. I never saw one. 
Q. As Legal Advisor of the organization? 
A. I never saw one. 
Q. Was a letter written by the G-rand Lodg·e making com-
plaint that the accounts had not been properly kept and that 
a number of members had not been properly remitted for ·r 
)Vas that ever submitted to you f 
A. There were several demands made for payment of the 
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Grand Lodge tax, but I don't remember any complaint being 
made about records not being kept, because they always keep 
proper records. 
Q. Demands for tax were made after you stopped paying 
tax? 
A. After we stopped paying they didn't ask for any more. 
Q. Did you ever hear any indication that the return was 
not sufficient for the number of members tl1at you had? 
A. I have heard of it. I haven't seen any letter on it, 
but I have heard it. 
Q. Do you know whether your organization made a proper 
return of its membership to the Grand Lodge prior to 19891 
A. No, I don't know. 
page 119 ~ Q. ,v110 would know thaU 
A. The Financial Secretary can tell you that. 
Q. Now, prior to this refusal to pay dues to the Grand 
Lodge, from what source had the property acquired in the 
name of the corporation been paid for f 
A. You mean from what source the money came! 
·Q. Yes. 
A. The money came from the operation of the buffet and 
from dues paid by the members, so that there was no such 
thing as building tax. It just came from the operation of the 
business inside of the club, and dues. 
Q. You spoke of members. They were members of the 
Elks, were they! 
.A.. At that time we were. 
Q. Members of the-I have forgotten the initials, but we 
all know what is meant when we say Elks-Eureka Lodge 
No. 5 the Elks ; is that correct? 
A. Incorporated. 
Q. Incorporated f 
A. Yes. 
Q. Was there ever any c.harter issued by the Grand Lodge 
to any corporation named '' Eureka Lodge No. 5 of the Elks, 
Incorporated''? 
A. Yes, that was the original name of the defendant or-
ganization, Eureka Lodge No. 5, Impro-ved 
page 120 ~ Benevolent Protective Order of Elks of the 
World. 
Q. How about ''Incorporated'' f 
A. It was not at that time. 
Q. When, as you say, this Lodge was incorporated or when 
the charter was amended by the State of Virginia, the Cor-
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poration Commission, did tbe Grand Lodge give any cl1ar~ 
ter to this new creation and this new corporation? 
A. No. The only thing· the Grand Lodge .ever gave was 
the original certificate. That is what I prefer to call it. It 
was 11ot a charter. 
Q. We will call it a certificate. Then this corporation has 
never had a certificate or charter from the Grand Lodge, 
has it, this present defendant f 
A. Certainly it had it m1til it was revoked in this Federal 
proceeding. 
Q. ·where did it get it f You say none was ever issued? 
A. I think you had.it in evidence here. 
Q. I am totally unfamiliar with it. 
A.. I think we had it here. This document that we pnt in 
evidence was the original property-tl1a t was originally the 
property of the defendant. We put it in evidence in the Fed-
eral proceedings that have just been completed. I am re-
ferring to Exhibit No. 1. 
Q. You call this a certificate although it is marked char-
ter-? 
page 121 ~ A.. I called it a charter, and I quote '' Granted 
Charter for a Lodge to be known as Eureka 
Lodge No. 5 to hold its sessions in the City of N orf ~lk, Vir-
ginia.'' · 
Q. Issued to the unincorporated association; is that cor-
rect? · 
A. Issued to the defendant which, at that time, was un-
incorporated. 
Q. Then, upon the incorporation, according to your view 
of it, was this charter ever amended to show that Eureka 
Lodge No. 5 was a corporation? 
A. ,vhat charter do you refer to, this exhibit? 
Q. Yes. Was that ever amended? 
A. No, it has never been amended as far as the Grand 
Lodge is concerned, and no charter has ever been-
Q. Issued to the Corporation in the name of Eureka Lodge 
No. 5, Incorporated T 
A. No. 
Q. Now, in accounting to the Grand Lodge in 1938, and I 
might say from 1934 until you ceased paying- dues, were the 
remittances made in the name of the corporation 1 
A. Remittances were made in the name of Eureka Lodge 
No. 5 I.B.P .O.E. of W. 
Q. Then there was nothing to put the Grand Lodge on no-
Eurelm Lodge, efo., ·v. Eureka Lodge Mode-rn Elks, etc. 83 
E. 8. Peters (col.). 
tico that there had been any corporation organized,, was 
:thereY 
· A.. Unless it was generally kno"711· Several 
page 122 ~ other subordinate organizations are incorporated. 
There is one in Richmond and one in Newport 
News. 
Q. That might well be, but they were not put on notice 
that this particular Lodge had been incorporated! 
A. Not that I know of. 
·Q. It was not put on notice that this Lodge had been in-
-corporated Y 
A. I don't remember. I was not a member then. 
Q. You know nothing about the authority which was dele-
gated to form this corporation? · 
A. I know there was nothing in the Grand Lodge law to 
prohibit the incorporation. I have seen the Grand Lodge 
law and I know that. 
Q. Now, you say that after the membership .campaign ]1ad 
increased the membership of the Lodge, Eureka Lodge No. 5, 
that the Grand Lodge attempted to take control of it. Ex-
plain to us just what you mean by attempting to take con-
trol? 
A. Well, some of us are very familiar with the practices 
of the Grand Lodge Exalted Ruler. We know it is his idea 
to control, and I mean to control the elections in the subordi-
11a te lodge and to put officers in charge he could dicta!e to., 
and he had stated publicly and privately that he didn't like 
our Exalted Ruler, Jerry 0. Gilliam, and from the time of 
,onr entry into that building in 1934 we had unity and peace 
. in the Order until the deputy, W. W. Foreman, 
page 123} would make bis periodical visits, coming in with 
a mandate from the Grand Exalted Ruler with 
·some foolish order, and from that we gathered what the pur-
pose of the whole thing wa~ and just made up our minds we 
were not going to permit it. 
Q. As far back as 1934 you had made up your minds you 
were not g·oing·to permit it? 
A. All along·., one grievance after another, until the thing 
icame to a final head and we just stopped paying· dues. 
Q. Eureka Lodge No. 5 continued to pay dues up until 1938 
or l 939; is that correct? 
A. I don't remembe·r the date when they stopped. 
Q. Your Financial Secretary can account for that on his 
books? · · 
.A. I think he can testi~y to .that. 
S'upi'eme· Gourt of .Appeals of Virginia 
E. 8 .. Peters (col .. ). 
Q. You spoke of the· deputy coming in with, I think you 
said, foolish orders and mandates. Name one or two of 
them . 
.A.. The ticket idea, for instance. I know that came down 
from the Grand Lodge, his order to enforce it .. 
Q. It bas been testified in this proceeding that tbe· tickets. 
were sent to the Lodge and it was optional whether they ac-
cepted them; or not. Was that true! 
A. It was not true because we have a letter from the Grancl 
Lodge telling us to convene the Lodge and send a check im-
mediately for 50c for each one of those tickets, which would. 
have amounted to something like $2,500.00. 
page 124 ~ Q. Is that letter available Y 
A. That letter is in the files of the Federat 
proceedings~ We put it in evidence. 
Mr. Thorp: Wjll you make that available, or a copy of itt. 
Mr. Martin: To the best of my belief, it was left with 
the record in the proceedings in the Federal Court. I re-
member it very well. 
Mr. Thorp : Vl e got our exhibits and brought them here-
for the purpose of taking our depositions, and I would like 
very much to see the letter. I have never seen or heard oi 
such a Jetter. 
Mr. Martin: I think yon ~vill :fincl it in the Federal rec-
ords .. 
By Mr. Thorp: 
Q. If it is not in the Federal records, where is it f 
A. I am quite sure you will find it there because we put 
it in evidence. I think you will fin cl it in there, Mr. lfartin 
(indicating). 
Q. You think it was written in the record f 
A. I think so. I am not sure. 
RE-DIRECT EXAMINATION. 
By Mr. Martin: . 
Q. '\Vas there an7 doubt about -all tbe officers 
page 125 ~ and the people dealing with your defendant lodge 
knowing· that it was a corporation t 
A. No, sir. Everybody knew it. 
Mr. Thorp: That is covering right much territory. 
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Bv Mr. Martin : 
"'Q. The very suit which was brought by the Grand Lodge 
in the Federal Court., a copy of which record, I believe, has 
been exhibited in this case, starts off, does it not, '' Civil 
Action 58, '' and names the defendant, Eureka Lodge No. 5, 
Independent Elks, a corporation? 
A. Yes, sir. 
Q. And parag-raph No. 2 says it is a corporation organized 
under the laws of the State of Virginia? 
A. Yes, sir. 
Q. Does it not? 
A. Yes, sir. 
Q. The Grand Lodge made no claim whatever to the real 
estate in question in this case, did it? 
A. No, sir. 
Q. Did the Grand Lodge make any part of the payments 
for the real estate involved t 
A. No, sir, it made no part of the payments., and the Grand 
Ledge promises nothing to a subordinate lodge. There is no 
endowment connected with it for sickness or death. It is 
just like a sponge, it takes all and gives out nothing. 
Q. You spoke of the head of your defendant 
page 126 ~ lodge, Gilliam? 
A. ,Jerrv 0. Gilliam. 
Q. How long has he been head of it¥ 
A. To my knowledge, since 1934. I understand he served 
some previous terms, however. 
A.nd further this deponent saith not. 
W. C. FULFORD (col.), 
a witness on behalf of the defendant, being first duly sworn, 
tei;;tified as follows: 
Examined by Mr. Martin: 
Q. Please state your name, age, and occupation. 
A. W. C. Fulford, 46. 
Q. What is your occupation? 
A. Teacher at the Booker T. ·w ashington High School and 
Secretary of Eureka Lodge. 
Q. How long have you been a teacher in the Booker T. 
Washington High School in this City? 
A. Twenty-three years. 
Q. What is your connection with the defendant Y 
86 Supreme Court of Appeals of Virginia 
TV. C. F'ltlf orcl (col.)~· 
A. Financial Secretarv. 
page 127 ~ Q. How loug have yoii been Financial· Secre-
tary? 
A. Since 1934. 
Q. During all of that period has the defendant acted as a 
corporation, or not Y 
A . .A corporation. 
Q. There was a list here put in evidence by the plaintiff 
in this case., marked Exhibit 4, purporting to have the names 
of tl;ie persons who asked the Grand Lodge for a charter, 
dated October 3, 1939, the paper is. Have you gone over 
that to ascertain how many of the names on this paper were 
members in good standing of the defendant 1 
A. I have. I find that 19 names there we recognize, and 
8 were :financial at the time of the litigation, 5 were still 
members, and 6 were unfinancial. 
Q. Let's get that straight now, please. The total number 
was 19? 
A·. The total number was 19 that I recognized. 
Q. And of that number how many were in good :financial 
standing? 
A. Eight. 
Q. Only 8? 
A. Eig·ht. 
Q. Of that 8, how many have left your-
A. Five were still with us. 
Q. Five still with you? 
page 128 ~ A. Yes, sir. 
Q. So only six persons who were in good :finan-
cial standing· with your Lodge have gone into the plaintiff 
Lodge! 
A. No, eight. 
Q. EightT 
A. Yes. 
Q. Can you tell us who those eight are that have gone from 
your Lodge into the plaintiff Lodge Y 
A. Yes., sir; G. C. Madison, W. H. Land, Lewis N. '\Vbite, 
who is deceased, George W. Milner, William Henry Hunter, 
Robert Hazel, William Henry Gray, and Georg·e T. Brown. 
Q. How many members did your Lodge have in 1939? 
A. Repeat the question, please. 
Q. How many members did your defendant Lodge have in 
19397 
A. Oh, I imagine about 450, between 450 and 500. 
Q. At the time some people left your Lodge and now claim 
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1o be affiliated with the plaintiff, was there any split in your 
Lodge, or did those people go out in a body:, or not 7 · 
A. They went out individually. 
Q. At the same time or from time to time? 
A. From time to time. 
Q. How many members has your Lodg·e at present, the de-
fendant? 
A. About 500. 
page 129 } Q. Have the plaintiffs, or any of them, m~de 
any payments on account of the real •estate tha.t 
:your Lodge has bought in Y ·, 
A. No. 
CROSS EXAMINATION. 
By Mr. Thorp: 
Q. Now, you say that these ~en who constitute the plain-
tiff organization have never paid anything tmyard the build-
ings that have been acquired by the corporation. As a matter 
'Of fact, didn't they pay their dues and proportionate part 
·.up until the time they left the organization in 1938Y 
A. It is a fraternal organization and they paid dues which 
·gave them a guarantee of $4.00 a week as long as they were 
·sick for th~ first ten weeks they were sick, $2.00 a week for 
the next ten, and $1.00 a week as long as they were sick, :and 
·$100.00 to the beneficiary. They didn't pay anything ·as 
·such on any building fund. We have never had any building 
fund. 
Q. Your Legal Advisor said that the building was paid for 
·from profit of the business and from dues received. · Is that 
·correct? 
A. The dues are for purely fraternal purpose·s. 
Q. Was any of that money used to pay on the 
-page 130 } building, any part of it? 
A. You can't say how the money is distributed. 
Q. You. put it all in one pot? . 
A. The dues and profits were paid on the building and 
-paid for lights, gas, beat, water., and all of it. 
Q. Then to the extent of their dues at least they have all 
-paid something? 
A. 'rechnically speaking, I guess they have. 
Q. Of course, the buffet was run for a profit for the mem-
oers and they were entitled to a cre,dit of their proportionate 
;part· of the profiU 
.A. Yes. 
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Q. So, as· a.ma.tt;er of fact1 up nntil the time that they with-
drew from the-organization they had paid their· part just 
like you paid yours; is that rightt 
A. I guess that is right. That conld he true1 but who is; 
to determine what part they paid? 
, Q. They paid the same part you did f 
A. No. We have a lot of me~bers wl10 don't ever go into 
the buffet. 
Q. If you go in there yon spend your money 1 
A. Yes, but a lot of them don't go in there and spend any-
thing· and never did. · 
Q. Can you say that these people on the list never went 
in the buff et? 
page 131 ~ A. _Some went in there, but they were very poor· 
spenders. They were always out. 
Q. How was your bank account kept, in wliat name? 
A. Eureka Lodge-nowt 
Q. How was it kept in 19347 Yon say you went in in 1934f 
A. Yes; Eureka Lodg~ No. 5 I. B. P. 0. of W., Incorpo-
rated. I think you will find it over at the Southern Savings. 
Bank now-
Q. When was the account changed from Eureka Lodge No. 
5 I. B. P. 0.-
A. Of ,v. 
Q. Of Wf 
A. Yes. 
Q. To Eureka Lodge No. 5, etc .. , Incorporated. ,Vhen was 
that change made? 
A. The account has been changed twice. We changed it 
to the-durjng the litigation we changed our account in the 
name of the Phalanx Club. That is when we were in litiga-
tion and could not use anything. Then we changed it to 
Eureka Lodge. 
Q. I understand that every time you amended the charter 
you changed your bank account 7 
.A. Yes-
Q. I am g·oing· back behind that. ·when did it 
page 132 ~ first appear in your bank account that a corpo-
ration was dealing and not an unincorporated as-
sociation? 
A. When we went in litig·ation. 
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A. It must have been. 
Q. Up to that time you had dealt in the same manner with 
your bank with all of the funds coming· in that you had dealt 
since 1897 when this club was org·anized; is that correct? 
A. In 1913, I imagine, when the fir8t charter was made, but 
I am not quite sure of that. I could look up the old bank 
books if they can be found. 
Mr. Thorp: I would like to know from the witness when 
the funds under his control were first handled as corporate 
funds. 
By Mr. Thorp: 
Q. Do you think you can furnish that information T 
A. I think so. I can try anyhow. 
Q. Some complaint was made by your Legal Advisor of 
the District Deputy. V.lasn't the real trouble that he checked 
the books and found that remittances were not being made t,, 
the Grand Lodge for the full membership! 
A. No. 
Q. You say not 
page 133 ~ A. Unless he may have made complaints, bt,t 
he had no evidence in the world. 
Q. You have had charge of the finances since 1934 T 
A. Yes. 
Q. And you say; that in 1938 you had 450 memberst 
.A. Yes, thereabout. 
Q. I will ask you to look at your books and tell me how 
many members you remitted to the Grand Lodge for in 1938 f 
A. I can do that. I want you to also remember that a 
lodge membership fluctuates. We have one group in this 
quarter and another group the next quarter. You can't pay 
for a man if he isn't financial. What records were turned 
in from that office were accurate. 
Q. Did you pay the Grand Lodge quarterly or annually! 
A. Quarterly. 
Q. Quarterly 7 
A. Every three months. 
Q. Then the fluctuation would not make any variation if 
you had 450 men in this quarter, ·say quarter ending Septem-
ber 30th-
A. Yes. 
Q. You should have remitted for 450? 
A. No, indeed. 
Q. How would you have handled iU 
• 
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A. According to our policy, any time any mem~ 
page 134 } ber owes the equivalent of three months' dues; 
-. then he· is unfinancial, and three or. four .men. can 
die in any one month. I have had five to die, and that number. 
is unfinancial. :· . ·. . . 
. Q. Yot. don't remit for members three months in arrears Y 
A. No. If he comes up and pays the next quarter,i it will 
go: in that quarter. 
· Q. And: if he dies you don't remit for him? 
A. No. 
Q. That could not bring about any great discrepancy be~ 
tween the membership and the amount accounted for Y .. 
A. I should not think so. 
Q. Not more than ·ten men Y 
A. Maybe not more than that, and maybe not more than 
110. · 1: :1. : ; · : · . · 
Q. If you had 450 in one quarter and remitted for 150 for 
that quarter, your records should· s}:low that. Is· that what 
the deputy was complaining to you about mostly Y 
A. No. Our deputy's trouble was because we didn't let 
him know how much chewing gum we sold in the buffet or 
how many bottles·.of,beer·was sold either.· 'l'lhat is hot a com.:: 
plaint. The Gr.and Exalt.ed Ruler made, a ruling that all of 
these: as~essments would be reporte·d to him, how much we 
were supposed to take in and what stipend they were to get. 
That is·!what all of this was about. . : . 
Q. Under your constitution, is the Grand Lodge 
page 135 ~ entitled~ :to anything more than the quarterly 
· ~: · · stipend from' each· member.·y · · , 
A. ~t isn't entitled to· anything more. It doesn't give any-
thing for that stipend. . ~ : . : ., . .- : \·-
Q. · Is'it entitled to anything· more than that 1 
A. No:· · · 1 : • 
Q. A:r.d that was always rem~tted honestly and fairly? 
A. ¥es: j · ( :· .'. ·:· . . 
Q. Up until 1939, when you concluded not to remit any 
· more dues T · · · 
.A. Yes. 
Q. I clon 't e:uppose you can do it right now, but I will ask 
you to furnish me 'With the number of members of the organ-
ization for each quarter of 1934 up to the time that you ceased 
paying due~, and the amount of dues remitted qm1rterly to 
the Grand Lodge. ·· . · . . · r . 
A. I will try to look t}:tat up. 
Q. Your books will show it; -won't they Y_ 
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.A. Yes. 
Q. Let me get this straight here. There seems to be a 
Charles W. Davis, whose signature you can see here.. ~ 
< A. Charles W. Davis, a present active member in Eureka 
l.iodge.. 
- Q. Vi'as he not an officer in 1939! 
A. An officer of the Lodge 7 
Q. Yes. , 
:page 136 } A. Yes; he had charge of the .Athletic Depart-
ment, I think. 
Q. He had charge of the Athletic Department 7 
.A. Yes. - · 
.Bv Mr. Martin~ 
• Q. I didn't quite understand the question as to Davis. He 
is active in what now? 
· A. In our present set-up. 
J3y Mr. Thorp: 
Q. Then Davis should be added to t;his list that you have 
given us, should he notf · 
. A. No. 
Q. Why not 1 He was a member in good stand~ng at the 
time this statement was signed, wasn't hel · 
i A. You ;will -find five other names· there., if that .is what 
you want. · There is a gentleman sitting ther.e (indicating), 
T. W .. Stancell; who signed tha:t slip, Davis siga~d it, William 
:Jackson sig-ned ·thllt ·slip, and Chades Riddick signed it, and 
they·are 'aill ·aclive:t fulancfal members in the Lodge now. 
By Mr . .'M'at"tin: 
C.J. ,vith you f 
A. ,vith us; and they went to this meeting there and sig·ned 
it because they wanted tQ know what was going on. 
By Mr. Thorp: 
page 137} Q. By reading· it you can surmise what he 
· sigued it for. This paper, as Mr. Martin de-
scribed it, is for application for a charter so that there might 
lJe a reinstatement. Of the names on here you recognize 19? 
A. I recog'Ilize 19. 
Q. And on October 3., 19~9., they we1·e in good financial 
standing-in 1913 t t · , • • , . 1 
: _I\.. Yes. - .. .: . 
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Q. They were financially in good standing 7.' 
· A. Yes. · · · 
Q. And they applied to the Grand Lodge f'or :reinstate-
ment! 
A. That is right, according to that paper-. 
Q. And the Grand Lodge granted reinstatement! 
A. As far as I know. 
Q. Some of them, you say, subsequently disa...c;;sociated 
them~elves from the other people here Y 
A. Yes. 
ci. And are still members of your organization and have-
continued their membership in Eureka Lodge No .• 5,, Inde-
pendent Order of Elks of the World! 
A. Ye;;. 
Mr. Martin: The plaintiff, you meanf 
Mr. Thorp: Yes, the plaintiff. 
By M~. Thorp: . 
page 138 ~ Q.· And at this time they were members in gooct 
standing! . 
A. Yes. 
Q. Of the plaintiff organization f 
A. Yes, that is right. 
Q. Do you know how many members were present at the 
meeting that voted secession from the Grand Lodgef 
A. I think you can find that in our records. I know no-
tices were sent to every member of the Lodge and a copy of 
the resolution was sent. The minute books will show that .. 
Q. Will you examine the records and ref er me to the place 
in your minute books, which I understand are available,. 
that will show the number? 
.A ... Yes. 
Q. Does the minute book or your recollection indicate that. 
there was 3:ny division or any dispute as to what should be 
done1 
A.. Two men objected .. 
Q. Wbo were those two f 
A. G. C. Madison was one. Here it is. 
By Mr. Martin: 
Q. Are you looking in the book now f 
A. That is the pag·e: "Amended charter to be applied for 
was submitted by Attorney E. S. Pete1·s, wllich was adopted 
by unanimous vote of 320 members present .. ' ' 
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page 139 ~ Mr. Martin: He refers to page 238 of the min-
ute book, if that is what you want. 
Mr. Reid: That is not responsive to the question. 
By Mr. Thorp: 
Q. This is the minutes of a meeting held on what date! 
A. October 30. 
Q. 19397 
A. Yes. 
Q. That was after you bad ceased paying dues t 
A. Yes. 
Q. And after the Grand Lodge liad brought suit against 
you? · • 
A. Yes. · 
Q. You can pass that for the moment and look it up later. 
How long have you been a member of the Elks? 
l\. 1923. 
Q. Are you familiar with the organization of this defend-
ant corporation? 
A. I am now. Since 1934 I have been active. 
Q. And you h.ave made yourself familiar with this organi-
zation and with its creation? 
A. Quite familiar, fairly familiar. 
'Q. ·By what authority was it created or by what authority 
was a charter applied for? 
A. I think Brother Parker here, who was one 
page 140 ~ of the founders of the organization, can tell you 
. better. I am not as familiar with all the history, 
but I want to say that I have studied the organization to such 
an extent that a Master's Degree was granted me this year 
after five years' study of Eureka Lodge, and I think I know 
it some--I have a Master's Degree. 
Q. By whom was the Master's Degree awarded? 
A. Hampton Institute. 
Q. Master's Degree for whaU You l1ave brought it out 
in the record and I want to find out what it is. 
A. Five years' study of the local fraternal organization. 
Q. Five years' study of the organization i 
A. And its contributions to the communitv. 
Q. For a treatise., I presume, written on .. it, they awarded 
you a Master's Degree? 
.A. Yes. 
Bv Mr. Martin: 
"Q. That was a thesis, was it? 
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A. It is. I can tell you about it from the time I went in 
office. 
By Mr. Thorp : 
Q. Does that thesis touch upon the granting of the 1913 
charter! 
A. No. It could not have because I picked it 
page 141 r up from 1936 to the present time. 
Q. Then your thesis covers a history of this 
orgaILization from 1936 to 1942 Y 
A. That is right. 
Q. And prior to that time you don't claim any great fa-
miliarity with it T 
A. No; I don't claim any familiarity at all. 
And further this deponent saith not. 
JERRY 0. GILLIAM (col.), 
a witness on behalf of the defendant, being first duly sworn, 
· testified as follows: · · 
Examined by Mr. Martin: 
Q. Please state your name and where you live. 
A. Jerry 0. Gilliam, 1007 Marshall Avenue, Norfolk, Vir-
9.'inia. 
'· Q. What is your age and occupation? 
A. I am ·54 ·years old, a railway postal clerk. 
Q. How long have you been employed by the Postal Au-
thorities of the United States? 
A. Twenty-nine years, one month, and about ten days. 
Q. You are head of the defendant organization 
page 142 r in this suit, are you not? 
A. Yes, sir. 
Q. How many year.s have you been its head? 
A. At this time since 1934. 
Q. Consecutively since 1934? 
A. Yes, sir. 
Q. And prior to that time from time to time Y 
A. In 1925 and probably through 1927. 
Q. During all the time you have been associated with the 
clefendant, has it been a corporation Y 
A. It has. 
Q. Has it been openly declared as a corporation to eYery-
body! 
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.l\ .• It has been openly. declared and a matter 0f pride to 
the members. 
Q. What do you mean by a matter of pride that you were 
jncorporated Y 
A. Beca:use., as a matter of fact, the members thought, and 
:still think, that it was a matter of protection against-fa~ 
.allow us to do business as a corporation. against certain in-
_fringements that might come from the Grand ~odge. 
Q. The real estate that the Legal Advisor _has talked 
:.about this afternoon, was, or not, that paid for by the cor-
:poration f 
A. Purchased by the corporation ·and_ paid for 
-page 143 } by the corporation. 
Q. In 1939 difficulty arose between the def end-
ant and the Grand Lodge and certain members of the de-
fendant Lodge dropped out of the defendant Lodge. Did 
they drop out in a body, or from time to time? 
A. Dropped out from time to time, individually. 
Q. Was there any split in your concern? 
/ A. No, sir, not even a thought of a split. 
Q. You were re-elected T 
A. I was re-elected each time. 
Q. Do you recollect whether you were unanimously re-
iclected, or not Y 
A. I was unanimously except the first election. I think 
I had opposition then. I think it was around the latter part 
of 1934. I had opposition at that time, but never had. any 
since. 
Q. How long does your term run 1 
A. Six months. 
(~. You have to be re-elected every six months 7 
A. At that time I did. Now it is one year. 
CROSS EX.A.MINATION. 
:By Mr. Thorp! 
· Q. You and your associates make no claim to being Elks, 
d.o you? 
page 144} A. No. 
Q. When did you cease to be Elks f 
A. As a matter of record, we ceased to be Elks at the con-
vention in 1939 when the Grand Lodge formally suspended 
:us . . 
Q. For what reason did the Grand Lodge suspend youY 
A. They suspended .us .because we would not receiv.e the 
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debit and could not comply with their orde1·s, one of which 
was to send them $2.,500 .. 00 for those tickets .. 
Mr. Thorp: I believe we have asked for that letter. 
Mr. Martin: We will try to find it, but it is just as open 
io you as it is to us, being a court record. 
By l\fr .. Thorp: 
Q. When did you join Eureka Lodge No. 5 f 
A. L B .. P. 0. of W. I joined as a boy in 1907 and was 
taken in with the band, college band. When we came back I 
think it was about that year and we taken the whole band in,. 
into the Lodge, because we were losing so many members. I 
joined in 1907. 
Q. You have been a member continuously ever since that 
time? 
A. I left town around in-I wr.nt in the mail service in 
1913 as a substitute and left town. Then I dropped out around 
about that time, about 1914, and came back in around about 
1921 or 1920. 
page 145 ~ Q. Were you a member at the time that the 
present defendant corporation was organized in 
1913? 
A. A member before the org·anization was organized. 
Q. The corporation? 
A. I think I was. 
Q. Are you familiar with its organization f 
A. Yes, I am familiar with the debate growing up to it. 
Q. Do you recall whether a committee was appointed, and 
who was instructed to procure a charter f 
A. Attorney James l\L Harrison. We call him Piggy. He 
was instructed to obtain that charter, and, of course, there 
were so many meeting·s during the time. Finally it was ob-
tained. I was not in the chair when it was obtained. There 
was a long while there, and so much debate., and Attorney 
Hanison finally got it. It was in 1913. There was a. charter 
in 1907, but being· a boy, I don't know much about it, but 
that lapsed. 
Q. Do you know what instructions were given to Attorney 
Harrison as to the nature of the corporation .to have orgari-
izedY 
A. Of course, the charter would speak better than I could-,. 
but it was to incorporate the Lodge. You will see on the 
charter the names of the officers. Every one is named on the 
charter. 
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Q. Do you know what he was instructed to do 1 
A. He was instructed to do that. . 
Q. That will appear in the minute books, I 
presume? 
A. It should, if the minute books are correct. 
Q. You have no reason to believe they are not correct? 
A. No. 
Q. Do you recall who was the Recording Secretary or the 
person in charge of keeping the minutes at that time¥ 
A. I don't remember that. . 
Q. Was there any debate in your org·anization and any 
comparison made during the debate between the 1907 charter 
and the 1913 charter? 
A. No, no comparison made at all with the one that lapsed. 
They wanted another one. There were reprimands made 
concerning the non-payment of the charter fee. 
Q. The minute book will speak for all of that, I presume 1 
A. Yes. 
RE-DIRECT EXAMINATION. 
By Mr. Martin: 
· Q. Do you know whether the minutes were kept that far 
back, or whether they were accurately kept at all? 
A. That far back the Eureka Lodge-I wouldn't speak with 
authenticity on any records or anything in the world. . 
Q. I believe you said that you had been in .of-
page 147 r flee continuously since 1934! 
A. Yes, sir. 
Q. And have, or not., substantially the same officers been 
in office since that time? 
A. The same officers. I wanted to say concerning this tes-
timony, that Charlie Davis was not an officer or elected, but 
appointed by me as head of the Athletic Department, and he 
was not au officer elected by the Lodge. 
Q. The elected officers that are in office today are the 
same that have been since 19347 
lt. The same officers . 
.And further this deponent saith not. 
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a witness on behalf of the defendant, being first duly sworn, 
testified as follows : 
Examined by Mr. Martin: 
Q. Your name is George R. l\Ioore, isn't it! 
A. That is correct. 
Q. How old are you and where do you live? 
A. I live at 816 Johnson Avenue. 
Q. Norfolk, Virginia? 
page 148 ~ A. Norfolk, Virginia. 
Q. How old are you Y 
A. Sixty-seven. 
Q. What -is your occupation Y 
A. Well, I am not doing anything regularly now, just little 
jobs. · 
Q. What was your former occupation f 
A. Printer. 
Q. What is your connection with the defendant in this 
case? 
A. Recording Secretary. 
Q. How long have you been Recording Secretary, aboutY 
A. About a year or two., or a year at least before we went 
around to where we are now on Church Street. It was in 
l.934, I think, 1933 or 1934. 
Q. During· all the time you have. been associated with the 
defendant, has it been a corporation and operated as such? 
A. It has been a corporation. ·when I went in it was a 
corporation. 
Q. Did you, or not, preside over the Lodge? 
A. I did. -
Q. ·would you preside O\Ter it as a corporation, or not? 
A. T presided over the whole Lodge as a corporation and 
lodge together. I have neve:l' known any difference since I 
have been in there. 
page 149 ~ Q .. Was it generally understood to be a corpo-
ration, or not Y 
A. It was understood that the Lodge was incorporated. 
CROSS EXAMINATION. 
By Mr. Thorp : 
Q. The corporation, however, was subject to the rules and 
regulations of the Grand Lodge, was it T 
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.A. Certainly; I think it was. If it didn't they could not 
hn•~infu~ · 
Q. You considered the Eureka T...1odge No. 5, to which this 
-very old charter had been granted, the same as any othe!r 
.-corporation ; is fuat right? 
.A .• Eureka Lodge No. 5? · · 
Q. Yes. They had a charter granted to them back in 1897, 
-did thev not Y · 
A. (wasn't in there~ but it was incorporated. I was told 
it was incorporated fuen. · 
Q. You we.re told it was incorporated as . far oack as that Y 
A. Yes. I knew members that were in the lodge that died. 
Q. You thought that it had been a corporation from the 
:beginning 7 · . 
A. Why, certainly, from the begim;rlng. 
Q. Do you know B. F. Howard? 
;page 150 } A. No. 
Q. Do you know what 4is··connection with the 
Elks wast 
A. I heard he was head of the organization before I 
joined. 
Q. Was he head of the Local Lodge! 
A. I could not tell you. I guess he was dead whem I 
joined. . 
Q. Yon don't know what he was Y 
A. No. I haven't been in the Lodge no more than aoou't-
:somewhere about 20 or 25 years. 
Q. You weren't there in 1913 when th~s corporation was 
formed f 
A. No, I don't think so. 
RE-DIRECT EXAMINATION. 
J3y Mr. Martin: 
Q Before Gilliam was Exalted Ruler, were you 1Dxalted 
Ruler, or noU 
A. He was Exalted Ruler before I was at first. 
Q. Before he .was the last time Exalted Rule~, were y.0u 
for awhile Exalted Ruler Y 
A. I was before he was the last time, yes . 
.And further this deponent saith not. 
I .• ;•., I 
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: · . , . ·a-witness on behalf of the defenclantr being first: 
dulY,: sw.orn, testified as follows : 
Examined by Mr. Martin.= 
Q. State your whole name and where you live. 
A. Tbomas Washington Stancell, 2727 Broad Creek Road .. 
Q. Norfolk? 
A. Norfolk, Virginia. 
Q. How old are you and what is your occupationf 
A. I am 61 year.s old and in the postal service. 
Q. In the United States Government servfoet 
A. Yes, sir. 
Q. How long have you been in that service 1 
A. Thirty-four years last March. 
Q. What position have you., if any, with the defendant cor-
poration in this case? 
A. I held for three terms succeeding Jerry 0. Gilliam the 
office of Exalted Ruler. 
Q. Succeeding him T 
A. After him. 
Q. After he was first Exalted Ruler f 
A. Yes, sir. 
Q. He said he was from 1925 to 1927 Y 
A. He was there about 1924 or 1925, something like that. 
Q. During your whole connection with the defendant, has 
it been a corporation? 
page 152 ~ A. It has. 
· Q. Has it generally been known as such, or 
noU 
A. It has been known as such. 
Q. Are you still connected with it Y 
A. I am, sir~ 
CROSS EXAMINATION. 
By Mr. Thorp: 
Q. You say that you are still connected with the Elks 1 
A. Eureka Lodge, Norfolk, the defendant. 
Q. You were connected with the Elks up until 1939; is 
that correct¥ 
A. Before that body, those men, drew out. Before that I 
was with them, otherwise since about 1925. 
Q. In 1939 you withdrew from the Elks by not paying 
dues! 
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.A. The defendant f 
Q. The plaintiff. You withdrew from the plaintiff organi-
za ticn? 
A. As far as I can understand you, I have been with . the 
defendant since they withdrew and was with the defendant 
before they withdrew from the Grand Lodge. 
Q. Before the defendant withdrew from the Grand Lodge! 
A~ Yes, sir. . 
Q. Then when you. withdrew from the Grand 
page 153 ~ Lodge you withdrew from all connection with the 
Elks? . 
A. Yes, we withdrew from the Grand Lodg·e and assumed 
the name that we now claim. 
Q. Or a name similar to that? 
A. Eureka Lodge~ 
Q. Since 1939 then this present defendant has had no con-
ne~tion with any Elks' Lodge? 
A. Not since they withdrew from the Grand Lodge. They 
would not allow them to hold their name because they failed 
to pay dues and failed to purchase the tickets, and failed to 
give the deputy power to rule over them. 
Q. And you make no claim.and have macle none since 1939 
of having any affiliation with the Elks Y 
A. No, sir., not with the Grand Lodge. 
By Mr. Martin: 
Q. Have you any. affiliation with the plaintiff in this case; 
have you got anything to do with them? 
A. Not at all. 
And further this deponent saith not. 
page 154 ~ W. 0. BARKER (col.), 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
Examined by Mr. Martin: 
Q. Your name is V{. 0. Parker, isn't iU 
A. Yes, sir. . 
Q. How old are you and where do you live? 
A. I am sixty-eight years old and live at 1365 O'Keefe 
Street, Huntersville. 
Q. Norfolk, Virginia? 
A. Yes. 
Q. You are a retired Veteran at present, are you not f 
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A. I am. 
· Q. Have you been associated with the Eureka Lodge a 
number of years Y · 
A. Yes. 
Q. Since a bout when 1 
A. The first money I paid in the Eureka Lodge was 1897. 
Q. Since 1913, when the present charter was obtained from 
the State of Virginia, has the Lodge of which you have been 
a member been a corporation Y 
A. Yes, sir. 
Q. Has it, or not, been generally known as such 1 
A. It has. 
Q. You are now Chairman of the Board of Directors 7 
A. I am. 
page 155 ~ Q. And have been since 1934., I believe, or 
thereabout, have you Y 
A. No. I have been chairman since February of this year, 
1934. 
Q. You mean 1942. 
A. 1942, since February, 1942, I have been chairman. 
Q. But you were a member of the Board since 1934 ! 
A. I have been a member of the Board longer than that. 
Q. During all the time you have been a member of the 
Board has it been understood to be a corporation, or not? 
A. It has been understood to be a corporation. 
Q. When, in 1939, a few members dropped out, did they 
split up in a body or go out individually? 
A. Individuallv. 
Q. Are you also a Past Exalted Ruler? 
A. I am. 
Q. Of the defendant Lodge! 
A. I am. 
Q. When you were Exalted Ruler did you deal with it as 
a corporation? 
A. Back at that time we was operating· under a charter 
from the Grand Lodge. I was Grand Exalted Ruler in 1907 
-I was Exalted Ruler in 1907. 
page 156 ~ CROSS EXAMINATION. 
By Mr. Thorp : . 
Q. You were a charter member when the first charter was 
gotten from the Grand Lodge; is that correct 1 
A. My money was in it but I had to go away to service, 
Eure1ta Locig·e; etc., v. ·Eureka Lodge ·Modern Elks, etc. ma 
1'V. 0. Barker (col.). 
~nd I paid the balance in 1899 and was initiated in the Lodge 
·when I returned home. · · 
my Mr .. Martin-: 
Q. From the Spanish-American "r ar ! 
A. From the Spanish-American War. 
.By Mr. Thorp-: 
Q. You were a member in 1907? 
A. I was Exalted Ruler. 
·Q. You were Exalted Rul~r in 1907? 
A. Yes. 
'': .fl 
Q. Do you remember a charter that was issued to .a corpo-
·ration connected with the Lodge in that year! 
..A... I don't, not a corporate charter. 
Q. You don't recall any corporate charter being issued in 
19077 
A. I don't. 
Q. Do you rec3:ll a charter being issued at the instance of 
ihe Lodge in 1913 ! 
A. I do. 
Q. VYhat office did you hold at that timel 
_page 157 } A. I wasn't holding any office. I was just on 
different committees in 1913. · 
Q. You were present at the discussion of the orgallfaa:tion 
·of a corporation? 
A. I usually attend every meeting. 
Q. Do you recall anything of the discussion at that time T 
A. ·wen, I don't particularly, not any more than trying 
to safeguard ourselves., our membership, from anything that 
·might come about by changing officers, or by anything that 
might happen in the Grand Lodge. 
Q. You were at that time undertaking to acquire some 
property, I believe, were you not? 
A. In 1913? 
Q. Yes. 
A. Well, we bought several pieces of property and lost 
them. I don't remember exactly the year. ·I remember some 
property at the corner of Henry and Chap.el Streets. I think 
we had paid pretty nearly half of it, but lost it, and several 
other pieces of property we bought. VV e moved on Bute 
Street right across from St. Paul Street and stayed there 
three or .four years. We had _paid .half .of th~t .off and lost 
that. 
104 Supreme Court of .Appears of· Virginia1 
lV. 0. Barker (col .. ) .. 
Q~ Yo"i:u ure Chairman of the Board of Directors at this·. 
time, yon say y 
A. I am. 
pag·e 158 ~ Q. Does the constitution, with which I assume· 
you are familiar, of th~ Elks, and have been fa. 
miliar with for so long, prnvide for a Board of Directors for· 
the Lodge! 
A. For a corporation. Not as a lodge, but after we in~ 
eorporated ourselves, then we have a Board of Directors. I 
was f orm~r ly a Trustee. 
Q. Then the constitution _of the Grand LC1dge provides for-
Trustees and the State of Virg·inia provides for a Board of 
Directors ; is that the distinction? 
A. I think that is right.. . . . 
Q. You are Chairman of the Board of Directors of the cor:.. 
p·oratioliY 
A. And the Lodge .. 
Q. And the Lodge f 
A .. Yes. 
Q. In 1938., when the Lodge was still . in good standing,, 
you were at that time a member of the Board of Directors,, 
were vou not Y 
A. i was. I was .on the Trustee Board at least. 
Q. Were you on both the Trustee Board and the Board of 
Directors? 
.A. We got rid of one. 
Q. You got rid of one¥ .. . 
A. We only hav~ a Board of Directors now .. 
Q. When did you get rid of the Trnstees °l 
page 159 r A. After this n~w qorpora tion was chartered. 
. , Q. You mean after the amendment you got rid 
of that, in 191.3 Y 
A. I mean after we left the Grand Lodge. 
Q. ~Hter yon left the Grand Lodge-! 
.A. Y~s .. 
Q., Then you ceased to be an Elk f 
A. Su:re.. · 
Q. At1d became a Director. of the corporation f 
.A. We didn't nse the word "Elk".any more. . 
. Q. ,vhich were you? ,,TJiich did you consider yourself iit 
193.7, we will say, before any court disagreement had arisen,. 
a T,rustee for the Lodge or a Director o:t the corporation that 
l1atl b.~~n organized, or both? . . 
A. "\Ve111 I don't know anything about any corporation be-ing orgamzed except our corporation from Richmond. 
Eureka Lodge, etc:, -v. Eureka Lodge Modern Elks, etc. 1-05 
TV. 0. Barker (col.) .. 
Q. That is the corporation I am talking .about. 
A. "\\Tell, I w.as Chairman of the Board of Directors. 
Q. Did you consider yourself a Trustee for the Elks as 
·well? 
A. At the time I was in the Elks. 
· . (~. Up until the time you refused to pay the dues you .een-
s1dered yourself a Trustee for the Elks Y 
A. Until that time I was Trustee for the Elks .. 
Q. And still held office as Director or Chai:r-
page 160 } man of the Board of Directors in addition to .be-
. ing· Trustee; is that correct Y 
A. I was elected to that offices by the Lodge.. 
Q. As a matter of fact,, were the -officer of the Lodge and 
the offi.cers of the corporatio.n · always identical Y 
A. Some. 
Q. The head ·of the corporation was Grand Exalted Ruler 
-0f the Lodge; is that correcU 
A. -Yes. 
Q. And the Board of Directors were Trustees for the 
Lodge; is that right? · 
A. Right. . 
Q. .A.nd 1,0 on down the line? 
A. (No reeponse). 
And further this deponent saith not. 
JJage 161 } State of Virginia: 
. City of Norfolk, to-wit: 
I, J.M. Knight, a Notary Public for the State of Virginia 
:at Large, certify that the foregoing depositions of E. S. Pe-
ters (col.)., W. C. Fulford (col.), Jerry O. Gilliam (col.), 
George R. Moore {col.), T. vV. Stancell (col.), and W. 0. 
Parker (col.) were duly taken and sworn to before me at the 
time and place, and for the purpose in the caption mentioned; 
8nd th:il signatures thereto were waived by agreement of 
icounsel. 
Given under my hand this 5th day of October, 1942 . 
. J. M. KNIGHT, 
Notary Publi~ 
106 Supreme· Court of Appeals ef Virginia 
page 162 } Vir~nia:: 
In the Clerk's Office of the Circuit Court of the Citv or 
Norfolk, on the 26th day of July, in the year, 1.943. · 
I, vY. R. Hanekel, Acting Clerk of the aforesaid Court,. 
hereby certify that the foregoing transcript includes the 
papers filed and the proceedings had thereon in the chancery 
cause of Eureka Lodge No. 5, Improved Benevolent Protec-
tive Order of Elks of the World, a Voluntary Association., 
Complainant, 'lJ. Eureka Lodge :M:odern Elks, a corporation, 
et als., defendants, lately pending in our said Court. 
I further certify that the same was not made up and com-. 
pleted and delivered until the defendants had received due-
notice in writing thereof and of the intention of the said com-
plainant to apply to the Supreme Court of Appeals of'Vir--. 
ginia for an appeal from the decree of said Court entered. 
herein by said Court on the 28th day of May, in the year,, 
1943. 
A Copy, Teste: 
W. R. HANCK_EL, Acting· Clerk. 
By MARGUERITE R .. ROBERTSON, D. C .. 
IPee for Transcript, $19.50. 
A Copy-Teste: 
M. B. WATTS,. C. C .. 
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